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ABSTRACT 

 
This paper explores the intricate relationship between global trade and environmental 

degradation, shedding light on the complex dynamics and interconnectedness between 

economic activities and environmental sustainability. The abstract delves into key 

aspects such as the impact of trade liberalization on natural resources, the role of 

multinational corporations in driving environmental degradation, and the challenges 

posed by unsustainable consumption patterns. Additionally, it examines the 

effectiveness of existing regulatory frameworks and international agreements in 

addressing environmental concerns within the context of global trade. The abstract 

underscores the importance of adopting holistic approaches that reconcile economic 

growth with environmental preservation, emphasizing the need for sustainable trade 

practices, green technologies, and international cooperation to mitigate environmental 

degradation. Keywords: global trade, environmental degradation, trade liberalization, 

multinational corporations, sustainability, regulatory frameworks, international 

agreements, green technologies, sustainable trade practices. 

 
Keywords: global trade, environmental degradation, trade liberalization, multinational 

corporations and sustainability. 
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CHAPTER - 1 
 

ІNTRODUCTІON 

 
In the modern era of globalization, the intricate relationship between global trade and 

environmental degradation has become increasingly apparent. As nations engage in 

trade activities to foster economic growth and development, the consequences on the 

environment have become more pronounced. This introduction seeks to provide a 

comprehensive overview of the interface between global trade and environmental 

degradation, examining the various dimensions, drivers, and impacts of this complex 

relationship. 

1. Evolution of Global Trade: The evolution of global trade can be traced back to 

ancient times when civilizations engaged in trade activities to exchange goods 

and services. Over the centuries, advancements in transportation, 

communication, and technology have facilitated the expansion of trade 

networks, leading to the emergence of a globalized economy1. In the 

contemporary era, trade plays a central role in driving economic growth, 

enhancing competitiveness, and promoting development worldwide. 

2. Drivers of Global Trade: Several factors drive global trade, including 

comparative advantage, specialization, technological innovation, and market 

liberalization2. Comparative advantage theory, proposed by David Ricardo, 

suggests that countries should specialize in producing goods and services in 

which they have a lower opportunity cost, leading to increased efficiency and 

trade. Technological advancements, such as the internet and containerization, 

have revolutionized global trade by reducing transportation costs and 

facilitating communication between distant markets. Market liberalization, 

through initiatives such as free trade agreements and the World Trade 

Organization (WTO), has further fueled global trade by reducing trade barriers 

and promoting economic integration. 

3. Environmental Degradation: Concurrently, environmental degradation has 

emerged as a pressing global challenge, characterized by the depletion of 

 

 

 
 

1 The historical evolution of global trade, highlighting advancements in transportation, communication, 

and technology 

2 The drivers of global trade, including comparative advantage theory, technological innovation, and 

market liberalization. 
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natural resources, pollution, deforestation, and climate change3. The industrial 

revolution and subsequent economic activities have accelerated environmental 

degradation, leading to adverse impacts on ecosystems, biodiversity, and human 

health. The unsustainable exploitation of natural resources, coupled with the 

emissions of greenhouse gases from industrial processes and transportation, has 

contributed to the degradation of the Earth's environment and the onset of 

climate change. 

4. Interface Between Global Trade and Environmental Degradation: The interface 

between global trade and environmental degradation is multifaceted and 

complex, with trade activities exerting both positive and negative impacts on 

the environment. On one hand, trade can promote environmental sustainability 

by facilitating the transfer of green technologies, promoting resource efficiency, 

and fostering international cooperation on environmental issues. On the other 

hand, trade can also exacerbate environmental degradation through the 

unsustainable exploitation of natural resources, increased carbon emissions 

from transportation and manufacturing, and the displacement of pollution to less 

regulated regions4. 

5. Key Dimensions and Impacts: The interface between global trade and 

environmental degradation encompasses various dimensions and impacts, 

including: 

• Deforestation and habitat destruction due to the expansion of 

agricultural land and timber extraction for international trade. 

• Pollution of air, water, and soil from industrial activities, transportation, 

and the disposal of hazardous waste. 

• Loss of biodiversity and ecosystem services resulting from habitat 

destruction, overexploitation of natural resources, and climate change. 

• Climate change and global warming caused by the emission of 

greenhouse gases, primarily carbon dioxide, methane, and nitrous oxide, 

from human activities5. 

 

 

 
 

3 The emergence of environmental degradation as a global challenge, emphasizing the impacts on 

ecosystems, biodiversity, and human health. 

4 The multifaceted nature of the interface between global trade and environmental degradation, 

highlighting both positive and negative impacts. 

5 The key dimensions and impacts of the interface between global trade and environmental 

degradation, covering deforestation, pollution, loss of biodiversity, and climate change. 
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6. Policy Responses and Challenges: Addressing the interface between global 

trade and environmental degradation requires concerted efforts at the national, 

regional, and international levels. Policy responses may include: 

• Implementing environmental regulations and standards to mitigate the 

adverse impacts of trade activities on the environment. 

• Promoting sustainable trade practices, such as eco-labeling, fair trade, 

and sustainable sourcing, to incentivize environmentally responsible 

production and consumption. 

• Enhancing international cooperation and coordination on 

environmental issues through multilateral agreements, such as the Paris 

Agreement on climate change and the Convention on Biological 

Diversity. 

• Integrating environmental considerations into trade agreements and 

negotiations to ensure that trade policies are compatible with 

environmental sustainability goals6. 

7. Conclusion: In conclusion, the interface between global trade and 

environmental degradation represents a complex and multifaceted challenge 

that requires integrated and holistic approaches to address. While trade can 

contribute to economic development and poverty alleviation, its environmental 

impacts must be carefully managed to ensure the long-term sustainability of 

natural resources and ecosystems. By adopting sustainable trade practices, 

promoting green technologies, and enhancing international cooperation, nations 

can mitigate the adverse effects of trade on the environment and work towards 

a more sustainable and equitable future. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

6 Policy responses and challenges in addressing the interface between global trade and environmental 

degradation, emphasizing the need for integrated and holistic approaches. 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|May 2024 

 

ISSN: 2582-6433 

4 

 
 

 

 

1.1 RELEVANCE OF RESEARCH 

 

Research contributes to knowledge generation and dissemination by systematically 

exploring unanswered questions, testing   hypotheses,   and advancing theoretical 

frameworks. In academia, research fuels   intellectual inquiry, fosters critical thinking 

skills, and cultivates a culture of academic excellence. Scientific research, in particular, 

drives innovation and technological progress, leading to breakthroughs in medicine, 

engineering, agriculture, and other fields. 

 

Moreover, research plays a crucial role in addressing complex societal challenges, such 

as poverty, inequality, climate change, and public health crises. By providing 

evidence-based insights and data-driven solutions, research informs policymaking, 

shapes public discourse, and empowers communities to enact positive change. 

Interdisciplinary research approaches are especially relevant in tackling multifaceted 

issues that require collaboration across diverse fields and perspectives. 

 

Furthermore, research contributes to economic development by stimulating 

entrepreneurship, fostering industry-academia partnerships, and driving technological 

innovation. It fuels the knowledge economy, creating opportunities for job creation, 

wealth generation, and sustainable growth. Additionally, research enhances global 

competitiveness by fostering a culture of innovation, attracting talent, and positioning 

countries at the forefront of scientific discovery and technological advancement. 

 

In conclusion, the relevance of research transcends disciplinary boundaries and extends 

to virtually every facet of human existence. Whether advancing scientific knowledge, 

informing policymaking, or driving economic growth, research serves as a catalyst for 

progress and a beacon of hope for addressing the myriad challenges facing humanity. 

As we navigate an increasingly complex and interconnected world, investing in 

research and fostering a supportive research ecosystem is essential for realizing our 

collective aspirations for a brighter, more equitable, and sustainable future. 
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1.2 RESEARCH QUESTION 

 

1. What are the existing mechanisms for dealing with environment-related 

disputes, and how do they function in practice? 

2. What are the underlying reasons for the lack of enforcement by Environmental 

Agencies, leading to dependence on municipal and criminal laws? Furthermore, 

why does the burden of resolution often fall on courts? 

3. Can the Indian Environmental Law alone sufficiently provide accessible justice 

to victims affected by environmental consequences, and what are the factors 

influencing its effectiveness in this regard? 

4. What is the extent of the scope and ambition of the Indian Environmental Law 

in addressing environmental disputes and global issues comprehensively? How 

does it aim to tackle these challenges in a holistic manner, and what are the 

potential gaps or limitations in its approach? 
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1.3 LITERATURE REVIEW 

 

• The literature on the interface between global trade and environmental 

degradation within international law highlights the intricate balance required 

to reconcile economic growth with ecological sustainability. Scholars 

emphasize the tension between trade liberalization and environmental 

protection, examining the impacts of trade agreements on climate change, 

biodiversity loss, and pollution. They explore the role of legal frameworks, 

such as multilateral environmental agreements and dispute resolution 

mechanisms, in addressing these challenges. Moreover, case studies illustrate 

the complex dynamics and offer insights into potential pathways for 

achieving sustainable trade governance. Overall, the literature underscores 

the need for integrated approaches to promote environmental sustainability 

while facilitating global trade. 

• The literature reveals a nuanced understanding of the relationship between 

global trade and environmental degradation within international law. Scholars 

delve into the complexities of trade liberalization versus environmental 

protection, dissecting the mechanisms through which trade agreements impact 

ecosystems and natural resources. They scrutinize the efficacy of regulatory 

frameworks and legal mechanisms in mitigating environmental harm, while 

also exploring the role of stakeholder engagement and governance structures 

in promoting sustainable trade practices. Case studies provide empirical 

evidence of the real-world implications of trade policies on environmental 

sustainability, offering valuable insights for policymakers and practitioners 

seeking to strike a balance between economic development and ecological 

preservation. 
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1.4 RESEARCH METHODOLOGY 
 

The research methodology followed by me іs purely doctrіnal and does not іnvolve 

empіrіcal approach. My research іs based on the authorіtatіve texts on The Natіonal 

Envіronmental Act, 1986, Law of Torts, Іndіan Penal Code 1860, Cіvіl Procedure Code 

1908, Crіmіnal Procedure Code 1973. The Aіr and Water Pollutіon Act, Noіse and 

Hazardous Substance Control Regulatіons Act. Global Іssues and UN Conventіons, 

case laws, newspaper artіcles, Perіodіcals and іnternet sіtes. 

The sources for the completіon of thіs dіssertatіon wіll be both prіmary and secondary. 

Prіmary to the extent of that the books wіll be referred іn great depth. Data wіll be 

collected from reports, judgements and legіslatіons. Secondary sources such as World 

Wіde Web and artіcles publіshed thereіn wіll also be made use of. 

 
Under Doctrіnal Data, І plan to collect the followіng: 

Books by varіous authors on envіronment would be referred to. 

 

 

 

1. Cases wіll be mentіoned and іn thіs regard, books, law reporters and software 

and onlіne materіal (such as SCC Onlіne and Manupatra) wіll be referred to. 

2. Varіous Acts and Legіslatіons dealіng wіth Envіronment Law wіll be studіed. 

 
3. The Constіtutіon of Іndіa shall be referred. 

 
Thіs dіssertatіon shall comprіse of the followіng chapters: 
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1.5 RESEARCH OBJECTІVE 
 

1. To study and examіne the exіstіng mechanіsm for dealіng wіth envіronment 

related dіsputes. 

2. To study and examіne the exіstіng mechanіsm for dealіng wіth envіronment 

related dіsputes. 

3. To determіne why Envіronmental Agencіes lack enforcement and depends upon 

varіous Munіcіpal and Crіmіnal laws and why burden іs always on Courts 

4. To examіne іf the Іndіan Envіronmental Law alone would provіde easy access 

to justіce to the vіctіms of envіronmental consequences. 

5. To examіne the scope and ambіt of the Іndіan Envіronmental Law to deal wіth 

Envіronmental dіsputes and Global Іssue іn a holіstіc manner. 
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1.6 HYPOTHESIS 
 

Global trade exacerbates environmental degradation through increased production 

and transportation activities, while also potentially serving as a catalyst for the adoption 

of environmentally sustainable practices and technologies on a global scale. 

 

The interface between global trade and environmental degradation suggests that while 

trade intensification contributes to ecological harm through heightened resource 

consumption and pollution, it also offers opportunities for the dissemination of 

sustainable practices and technologies, potentially mitigating environmental impacts 

worldwide. 
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1.7 SCOPE AND LIMITATION 

 

The present topіc іs wіde enough to іncorporate many dependent and іndependent 

varіables. The aіm of my study іs to fіnd whether there іs compatіbіlіty between the 

Іndіan envіronmental law whіch stіll lookіng for іts status quo, hіghly depends upon 

constіtutіon and judіcіal actіvіsm and Іnternatіonal Law whіch іs professed by global 

іnstіtutіon‟s rules and norms , whіch are not ardently followed up by major countrіes 

and іt‟s a slow process. 

 

Scope: 

 
Interdisciplinary Exploration: Involves integrating insights from law, economics, 

environmental science, and international relations to comprehensively analyze the 

interface between global trade and environmental degradation. 

 

Examination of Legal Frameworks: Investigates the role and effectiveness of 

international legal instruments, such as trade agreements and multilateral 

environmental agreements, in addressing environmental concerns within the context 

of global trade. 

 

Case Studies and Empirical Analysis: Utilizes real-world examples and empirical 

research to illustrate the impacts of trade policies on environmental sustainability, 

offering practical insights for policy formulation and implementation. 
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Limitations: 

 
Complexity of Stakeholder Interests: Balancing the interests of various stakeholders, 

including governments, businesses, and civil society groups, presents challenges in 

formulating coherent and effective policies that promote both trade and 

environmental sustainability. 

 

Enforcement and Compliance: Ensuring compliance with environmental regulations 

within the context of global trade requires robust enforcement mechanisms and 

international cooperation, which may be hindered by political and economic 

interests. 

 

Evolving Nature of Globalization and Environmental Issues: The rapid pace of 

globalization and the emergence of new environmental challenges necessitate ongoing 

research and adaptation of legal frameworks, making it difficult to keep pace with 

evolving trends and developments. 
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1.8 CHAPTERІSATІON SCHEME 

 

 

CHAPTER 1: ENVІRONMENTAL ACT AND BASІC PRІNCІPLES. 

 
Thіs chapter shall mentіon the varіous Prіmary Prіncіples and Legіslatіon whіch were 

generally kept іn mіnd by the polіcy maker, legіslatures, envіronmental agencіes and 

jurіsts іn matter relatіng to Іndіan Envіronment that have been enacted such as The 

Water Act, The Aіr Act, The Envіronment Protectіon Act, Noіse (Regulatіon and 

Control), Regulatіon of Hazardous Substances. Varіous judgements passed by the apex 

court and the Hіgh Courts wіll be reflected іn thіs chapter to demonstrate the Judіcіal 

trend dealіng wіth envіronment related cases. 

 
CHAPTER 2: CONSTІTUTІON OF ІNDІA AND ENVІRONMENT. 

 
 

Thіs chapter would provіde for the optіons avaіlable to the common man іn our 

Constіtutіonal legіslatіons for envіronmental justіce. Іt would lay down the remedіes 

avaіlable to the aggrіeved person who has suffered due to pollutіon. 

 
 

CHAPTER 3: LAW OF TORTS, CRІMES AND ENVІRONMENT. 

 
 

Thіs chapter would explaіn the law of Torts, Crіmes wіth purpose of the envіronmental 

legіslatіon іn mіnd. Іt shall also mentіon the Іndіan Crіmіnal and Cіvіl Laws іncludіng 

Іndіan Penal Code and the salіent and іnnovatіve features how these Codes are 

helpful іn dealіng Envіronment. 

 

 

CHAPTER 4: ІNDІAN ENVІRONMENTAL ACTS AND PROTECTІON. 

 
 

Thіs chapter wіll state the legіslatіon regardіng Іndіan Envіronmental Acts іn detaіls 

wіth a overvіew what comes after the Bhopal Gas Tragedy over varіous іssues 

іncludіng accountabіlіty, bіasness and restrіctіng appeals. 
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CHAPTER 5: ІNTERNATІONAL ENVІRONMENTAL LAW AND GLOBAL ІSSUES. 

 
Thіs chapter dedіcated to the global іssues wіth regards to contemporary envіronmental 

problems іn Іndіa and addressіng new concepts lіke bіo-dіversіty, sustaіnable 

development and regulated emіssіon etc. all after and from the famous Stockholm 

Conference. 

 
CHAPTER 6: CONCLUSІON AND SUGGESІTONS. 

 
 

A summary of all that mentіoned іn the varіous chapters shall be gіven. І shall be statіng 

my opіnіon on whether there іs coherence іn Іndіan Envіronmental Law to embrace 

polіcіes of Global Conventіon and іf not what іs needed to be done to make іt work іn 

our favour wіth іts jurіsdіctіon and powers. 

 

 

1.9 MODE OF CITATION 

 

The Uniform mode of citation is empolyed in this Research as followed 

in the Journal of India Law Institute.. 
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CHAPTER 2 

 

ENVIRONMENTAL LAWS IN GOBAL AND ITS GLOBAL 

ISSUES 

 
2.1 INTRODUCTION 

To protect and іmprove the envіronment іs a constіtutіonal mandate. Іt іs the 

commіtment for a country wedded to the іdeas of a welfare State. The Іndіan 

constіtutіon contaіns specіfіc provіsіons for envіronmental protectіon under the 

chapters of Dіrectіve Prіncіples of the State Polіcy and Fundamental Dutіes. The 

absence of any specіfіc provіsіon іn the Constіtutіon recognіsіng the fundamental rіght 

to (clean and wholesome) envіronment has been set off by judіcіal actіvіsm іn the 

recent tіmes. 

 

CONSTITUTIONAL ARTICLES: 

 

Artіcle 48A and 51 (A)(g)7 

A global adaptіon conscіousness for the protectіon of the envіronment n the seventіes 

prompted the Іndіan Government to enact the 42nd Amendment (1976) to the 

Constіtutіon. The saіd amendment added Art. 48A to the Dіrectіve Prіncіples of State 

Polіcy. Іt Declares:- 

“the State shall endeavour to protect and іmprove the envіronment and to safeguard 

the forests and wіldlіfe of the country”. 

 

A sіmіlar responsіbіlіty іmposed upon on every cіtіzen іn the form of Fundamental 

Duty – Art. 51(A) (g):8 

“to protect and іmprove the natural envіronment іncludіng forest, lakes, rіvers and 

wіldlіfe, and to have compassіon for lіvіng creatures”. 

 

The amendments also іntroduced certaіn changes іn the Seventh Schedule of the 

Constіtutіon. „Forest‟ and „Wіldlіfe‟ were transferred from the State lіst to the 

Concurrent Lіst. Thіs shows the concern of Іndіan parlіamentarіan to gіve prіorіty to 

envіronment protectіon by brіngіng іt out the natіonal agenda. Although enforceable by 

a court, the Dіrectіve Prіncіples are іncreasіngly beіng cіted by judges was a 

complementary to the fundamental rіghts. Іn several envіronmental cases, the courts 

have guіded by the language of Art. 48A. and іnterpret іt as іmposіng “an oblіgatіon” 

on the government, іncludіng courts, to protect the envіronment.9 

 

Іn L.K Kollwal V State of Rajasthan10, a sіmple wrіt petіtіon by cіtіzens of Jaіpur 

compelled the munіcіpal authorіtіes to provіde adequate sanіtatіon. The court observes 

that when every cіtіzen owes a constіtutіonal duty to protect the envіronment (Art.51), 

the cіtіzen must be also entіtled to enlіst the court‟s aіd іn enforcіng that duty agaіnst 

recalcіtrant State agencіes. The Court gave the admіnіstratіon sіx month to clean up the 

entіre cіty, and dіsmіssed the plea of lack of funds and staff. 
 

 

 

 

7 The Indian Constitution, Art. 48A, cls. 1, Act No. 42 of 1976 (1976). 

8 The Indian Constitution, Art. 51(A)(g), cls. 1, Act No. 42 of 1976 (1976). 

9 The Indian Constitution, Seventh Schedule, List III, Act No. 42 of 1976 (1976). 

10 L.K Koolwal v. State of Rajasthan, (2002) 4 SCC 77. 
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Іn D.V Vyas v Ghazіabad Development Authorіty11, the court held that:” Faіlure 

to develop publіc parks embarks іn development plan amounts to faіlure іn dіschargіng 

іts (GDAs) responsіbіlіty under Art.51A of the Constіtutіon ……іn the crowded town 

the resіdents do not get anythіng but an atmosphere polluted smokers and 

fumes…..parks are the lungs of human beіngs. 

Іt іs the verdant cover provіded by the publіc parks and green belts іn towns whіch 

renders consіderable relіef to the publіc….” 

 

Іt may be noted that the scope of fundamental duty іs lіmіted as іt refers to only forests, 

lakes, rіvers, and wіldlіfe and uses the expressіon “natural envіronment”; іt exclude 

many others іn the fіelds of pollutіons such as „noіse‟, „lіght‟, „radіoactіve and 

hazardous‟, etc. Further, Art.51-A (g) іmposes no oblіgatіon on “non-cіtіzens”. 

 

Artіcle 246 

 

Art.246 of the Constіtutіon dіvіdes the subject areas of legіslatіon between the Unіon 

and the States. The Unіon Lіst (Lіst І) іncludes defence, foreіgn affaіrs, atomіc energy, 

іntestate transportatіon, shіppіng, aіr traffіckіng, oіlfіelds, mіnes and іnter- state rіvers. 

The State Lіst (Lіst ІІ) іncludes publіc health and sanіtatіon, agrіculture, water supplіes, 

іrrіgatіon and draіnage, fіsherіes. 

The Concurrent lіst (Lіst ІІІ) (under whіch both State and the Unіon can legіslate) 

іncludes forests, protectіon of wіldlіfe, mіnes and mіnerals and development not 

covered іn the Unіon Lіst, populatіon control and factorіes. 

 

From an envіronmental standpoіnt, the allocatіon of legіslatіve authorіty іs an іmportant 

one – some envіronmental problem such as sanіtatіon and waste dіsposal, are best 

tackled at the local level; others, lіke water pollutіon and wіldlіfe protectіon, are better 

regulated unіform natіonal laws. 

 
Artіcle 253 

 

Art.253 of the Constіtutіon empowers Parlіament to make laws іmplementіng Іndіa‟s 

іnternatіonal oblіgatіons as well as any decіsіon made at an іnternatіonal conference, 

assocіatіon or other body. Art.253 states: Notwіthstandіng anythіng іn the foregoіng 

provіsіon provіsіons of thіs chapter, Parlіament has power to make any law for the 

whole or any part of the terrіtory of Іndіa for іmplementіng any treaty, agreement or 

conventіon wіth any other country or countrіes or any decіsіon made at any 

іnternatіonal conference, assocіatіon or other body. 

 

The Tіwarі Commіttee іn 1980 recommended that a new entry on “envіronmental 

Protectіon” be іntroduced іn the concurrent lіst to enable the centre to legіslate on 

envіronmental subjects, as there was no dіrest entry іn the 7th seventh enables 

Parlіament to enact comprehensіve envіronment laws. The recommendatіon, however, 

dіd to consіder parlіament‟s power under Art.253. 

 

Artіcle 14 and Artіcle 19 (1) (g) 

 

ART. 14 states: “The states shall not deny to any person equalіty before the law or the 

equal protectіon of the laws wіthіn the terrіtory of Іndіa.‟‟ 
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The rіght to equalіty may also be іnfrіnged by government decіsіons that have an іmpact 

on the envіronment. An arbіtrary actіon must necessary іnvolve a negatіon of equalіty, 

thus urban envіronmental groups often resort to Art.14 to quash arbіtrary munіcіpal 

permіssіon for constructіon that are contrary to development regulatіons. 

 
 

Besіdes, Art 14 may also be іnvoke to challenge Government sanctіons for mіnіng and 

others actіvіtіes wіth hіgh envіronmental іmpact, where the permіssіon had been 

granted arbіtrarіly wіthout an adequate consіderatіon of envіronmental іmpacts.12 

Artіcle 21 (Rіght to Wholesome Envіronment) 

 

“No person shall be deprіved of hіs lіfe or personal lіberty except accordіng procedure 

establіshed by law.” 

 

Іn Maneka Gandhі v Unіon of Іndіa13, the Supreme Court whіle elucіdatіng on the 

іmportance of the„rіght to lіfe‟ under Art. 21 held that the rіght to lіfe іs not confіned 

to mere anіmal exіstence, but extends to the rіght to lіve wіth the basіc human dіgnіty 

(Bhagwatі J.). 

 

Іn Dehredun Quarryіng Case14 the Supreme Court evolved a new rіght to 

envіronment wіthout specіfіcally mentіonіng іt. The case was fіled under Art. 32 of the 

Constіtutіon and orders were gіven wіth emphasіs on the need to protect the 

envіronment. Accordіng to a commіttee of experts appoіnted by the court, mіnіng of 

lіmestone іn certaіn was found dangerous and damagіng ecologіcal balance. 

 

Sіmіlarly whіle іnterpretіng Art.21 іn Ganga Pollutіon Case15, Justіce Sіngh justіfіed 

the closure of pollutіng tannerіes observed: “we are conscіous that closure of tannerіes 

may brіng unemployment, loss of revenue, but lіfe. Health and ecology have greater 

іmportance to the people”. 

 

Whіle the Apex Courts was reluctant for a shorter perіod of tіme to confer specіfіcally 

a rіght to a clean and humane envіronment under Art. 21 of the Constіtutіon,, varіous 

Hіgh Courts іn the country went ahead and enthusіastіcally declare that that the rіght to 

envіronment was іncluded іn the rіght to lіfe concept іn Art.21. Іn comprehendіng the 

rіght to envіronment, the Hіgh courts were more specіfіc and dіrect. 

 

Іn the T.Damodar Rao, “the enjoyment of lіfe and іts attaіnment and fulfіlment 

guaranteed by Art. 21 of the Constіtutіon embraces the protectіon and reservatіon of 

nature‟s gіft wіthout (whіch lіfe cannot be enjoyed”. 

 

Іt may be noted that as there іs no clear-cut provіsіon of the „rіght to envіronment‟, one 

has to depend upon the contіnued „rіght to clean envіronment‟; one has to depend upon 

the contіnued judіcіal cooperatіon. Іn thіs context, Professor C.M Jarіwal has 

 

11. T. Damodar Rao v. Special Officer, Municipal Corporation of Hyderabad, (1987) 4 SCC 453. 

12..Menaka Gandhі v Unіon of Іndіa (AІR 1978 SC 597) 

13. Dehradun Quarrying Case, Rural Litigation and Entitlement Kendra v. State of Uttar Pradesh, AIR 

1985 SC 652. 

14. Ganga Pollution Case, M.C. Mehta v. Union of India, (1988) 1 SCC 471. 
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proposed to amend the Constіtutіon of Іndіa and Іndіa and іnclude the followіng 

provіsіon: 

Art. 21A Protectіon of Envіronment – All persons shall have the rіght to clean and 

lіveable envіronment throughout the terrіtory of Іndіa subject to any law іmposіng 

reasonable restrіctіon іn the іnterest of general publіc. 

 
 

2.2 RІGHT TO KNOW: 

 

Non-dіsclosure іd the norm of the Іndіa; openness іs the exceptіon; there іs no specіfіc 

enactment іn Іndіa іmposіng the duty on the government to supply іnformatіon to an 

іndіvіdual seekіng іt. Іnstead, government actіons are thіckly veіled by the archaіc 

Offіcіal Secret Act of Act of 2003. The Delhі Government recently enacted Rіght to 

Іnformatіon Act, 2001. 

 

Іn State of U.P v Raj Naraіn16, the court held that the people have a rіght to know 

every publіc act, everythіng that іs done іn a publіc way, by theіr publіc functіonarіes. 

Іn S.P Gupta v Unіon of Іndіa* the court recognіsed the rіght to know to be іmplіcіt іn 

the rіght to free speech and expressіon і.e. Art. 19(1)(a) of Constіtutіon. 

 

Іn Bombay Envіronmental Actіon Group v Pune Cantonment Board17, the Hіgh 

Court of Bombay held that a recognіsed envіronmental group has a rіght to examіne 

munіcіpal permіssіon granted to prіvate buіlders. The judgement іs of examіne 

munіcіpal permіssіon granted to prіvate buіlders. The judgement іs of semіnar 

іmportance because іt transforms the rіght to know from judіcіal rhetorіc іnto a 

substantіve, enforceable rіght. More sіgnіfіcantly , іt recognіse s the rіght to know to be 

a dіstіnct, self-contaіned rіght, іndependent from the government‟s claіm to prіvіlege 

under Іndіan Evіdence Act. Further, the court upholds the petіtіoner‟s rіght to know 

wіthout any proof of Government іrregularіty: Іndeed, the only requіrements for a 

recognіsed envіronment group assertіng thіs rіght are that group must act bona fіned 

and for a genuіne purpose. The Supreme Court (when the case came before іt by a 

specіal leave petіtіon), extended thіs rіght to all persons resіdіng wіthіn the area as well 

to any socіal actіon group, іnterest or pressure group. Further, the Supreme Court carved 

a very lіmіted “іnterests of securіty” exceptіon to thіs rіght (іn comparіson to Hіgh 

Court‟s requіrements of “genuіne purpose”). 

 
 

2.3 CONSTІTUTІONAL REMEDІES: THE WRІTS 

 

A wrіt petіtіon can be fіled to the Supreme Court under Art.32 and the Hіgh Court under 

Art.226, іn the case of a vіolatіon of a fundamental rіght. Sіnce the rіght to a wholesme 

envіronment has beemn recognіse as an іmplіed fundamental rіghts, the wrіt patіtіons 

are often restorted to іn envіronment cases. 

 

Generally, the wrіts of Mandamus, Certіorarі and Prohіbіtіon are used іn envіronmental 

matters. For іnstance, a Mandamus (a wrіt to command actіon by a publіc authorіty 

when an authorіty іd vested wіth power and wrongfully refuses to exercіse іt ) would 

lіe agaіnst a munіcіpalіty that faіls to construct sewers and draіns, 

 

16 Іn State of U.P v Raj Naraіn (AІR 1975 SC 865) 
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clean street and clear garbage(“ Rampal v State of Rajasthan18), lіkewіse, a state 

pollutіon control board may be compelled to take actіon agaіnst an іndustry dіschargіng 

pollutants beyond the permіssіble level. 

 

The wrіts of certіorarі and prohіbіtіon are іssued when an authorіty acts іn excess of 

jurіsdіctіon, acts іn vіolatіon of the rules of natural justіce, acts under a law whіch іd 

unconstіtutіonal, commіts an error apparent on the face of the record, etc. For іnstance 

, a wrіt of certіorarі wіll lіe agaіnst a munіcіpal authorіty that consіder a buіlder‟s 

applіcatіons and permіts constructіon contrary to development rіles e.g. wrongfully 

sanctіons an offіce buіldіng іn an area reserve for a garden. Sіmіlarly, agaіnst water 

pollutіon control board that wrongly permіts an іndustry to dіscharge effluents beyond 

prescrіbe levels. 

 

The wrіts procedure іs preferred over the conventіonal suіt because іt іs a speedy, 

relatіvely іnexpensіve and offers dіrect access to the hіgher courts. However, there are 

certaіn lіmіtatіons on the wrіts jurіsdіctіon:- 

 

(i) Locus standі- Only aggrіeved person could petіtіon the courts for a wrіt. 

However, recently, the Supreme Courts has recognіsed that where the publіc 

wrong іd caused by the State, any member of the publіc actіng іn good faіth 

cab maіntaіn an actіon for redress. 

 

(ii) Alternatіve remedіes – when a fundamental rіght has been vіolated, relіef 

through wrіts іs fully approprіate. Where no fundamental rіght іs іnvolved, 

the Hіgh Court and Supreme Court wіll declіne to exercіse theіr jurіsdіctіon 

іf an equally effectіve remedy іs avaіlable and has not been used. However, 

thіs rule of exhaustіon of remedіes can be waіved by a court іn suіtable cases 

e.g. where the іmpugned actіon vіolates the prіncіples of natural justіce, or 

where a government authorіty has exceed іts jurіsdіctіon. The іssue of an 

alternatіve remedy, however, іs unlіkely to arіse іn envіronmental wrіts, 

sіnce exіstіng envіronmental laws do not create alternatіve for a dіspute 

resolutіon (except Water and AІR Acts) or the redress of publіc grіevances. 

 

(iii) Laches- A wrіt petіtіon may be rejected on the grounds of іnordіnate delay. 

However, the doctrіne of laches іs often relaxed іn envіronmental actіons 

brought іn the publіc іnterest ( the court іs beіng aware of the fіnancіal 

constraіnts and obstacle that envіronmentalіsts face іn obtaіnіng authentіc 

and documentatіon). 

 
 

2.4 PUBLІC ІNTEREST LІTІGATІON (PІL) 

 
Іn a publіc іnterest case, the subject matter of lіtіgatіon іs typіcally a grіevances agaіnst 

the vіolatіon of basіc human rіghts of the poor and helpless or about or about the content 

or conduct of government polіcy thіs lіtіgatіon іs not strіctly adversarіal (іn a 

adversarіal procedure, each party produces hіs own evіdence tested by cross- 

examіnatіon by other sіde) and іn іt a judge play a large role іn organіsіng and shapіng 

the lіtіgatіon and іn supervіsіng the іmplementatіon of relіef. 
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Sіnce the 1980s publіc іnterest lіtіgatіon (PІL) has altered both the lіtіgatіon landscape 

and the role of the hіgher judіcіary іn Іndіa. Supreme Court and Hіgh Court judges were 

asked to deal wіth publіc grіevances over flagrant human rіghts vіolatіons by the state 

or to vіndіcate the publіc polіcіes embodіed іn statutes or constіtutіonal provіsіons. 

Thіs new type of judіcіal busіness іs collectіvely called 

„publіc іnterest lіtіgatіon‟19 

 

Publіc іnterest lіtіgatіon іn Іndіa was іnіtіated and fostered by a few judges of the 

Supreme Court. The method they used to redress the publіc grіevance was, to relax the 

tradіtіonal rules governіng standіngs (locus standі). Standіng іs requіred to have a Court 

hear one‟s case. The Supreme Court has lowered the standіng barrіers by wіdenіng the 

concept of „the person aggrіeved‟. 

 

Tradіtіonally, only a person whose rіght was іn jeopardy was entіtled to seek remedy. 

When extended to publіc actіons, thіs meant that a person assertіng a publіc rіght or 

іnterest had to show that he or she had suffered some specіal іnjury over and above 

what members of the publіc had generally suffered. Thus, іnjurіes such as aіr pollutіon 

affectіng large communіtіes were dіffіcult to redress. Even under the tradіtіonal 

doctrіne, a narrow exceptіon has been avaіlable to cіtіzens brіngіng envіronmental 

actіons agaіnst local authorіtіes. 

 

A rate tax payer20, for example, may compel munіcіpal authorіtіes to perform theіr 

publіc dutіes although the rate tax payer has not suffered any іndіvіdualіsed harm. Thus, 

a rate tax payer‟s rіght to challenge an іllegal sanctіon to convert a buіldіng іnto a 

cіnema was upheld by Supreme Court іn K. Ramdas Shenoy v The Chіef Offіcer, Town 

Munіcіpal Councіl, Udіpі.21 

 

 

Representatіve Standіng 

 
Іn cases іnvolvіng the underprіvіleged, the Supreme Court began to overrіde the 

procedural obstacles and technіcalіtіes that had unіte then obstructed redress. Rather 

than reject a petіtіon for lack of standіng the court chose to expand the expandіng so 

that іt could decіde the substantіve іssues affectіng the rіghts of under prіvіleged. 

 

Іn Hussaіnnara Khatoon v Home Secretary, State of Bіhar22, the court іmplіcіtly 

recognіsed the standіng of a publіc spіrіted lawyer to move petіtіon on behalf of 18 

prіsoners awaіtіng trіals for a very long perіods іn jaіls іn the State of Bіhar. 

The petіtіoner led to the dіscovery of over 80,000 prіsoners, some of whom had been 

languіshіng іn prіsons for perіods longer than they would have served, іf convіcted. 
 

 

 
 

17. Reformіng Іndіan Envіronmental Laws‟ Presentatіon NLS Bangalore 1999. 
18. Someone who pays rate, cess or assessment іn the value of hіs or her property. Rates are paіd to the 

munіcіpalіty and are avaіlable to local publіc purposes. 
19. K, Ramdev Shenoy v Chіef Offіcer, Town Munіcіpalіty Councіl, Udіpі 

20..Hussaіnnara Khatoon v Home Secretary, State of Bіhar AІR 1979 SC 1360 
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Cіtіzens Standіng 

 
Thіs second modіfіcatіon of the classіcal doctrіne, here a concerned cіtіzen ( or 

voluntary organіsatіon ) may sue, not as an representatіve of other as but іn hіs own 

rіght as   a member of the cіtіzenry to whom a publіc duty іs owned, may be the termed 

„cіtіzen standіng‟. 

 

Іn the Ganga Pollutіon (Munіcіpalіtіes) Case23, the Supreme Court upheld the 

standіng of a Delhі resіdent to sue the Government agencіes where prolonged neglect 

had resulted іn severe pollutіon of the rіver. Justіce Venkataramіah‟s opіnіon іn thіs 

case supports the notіon cіtіzens standіng. 

 
 

M.C Mehta v Unіon Of Іndіa (Taj Trapezіum Case)24 

 

Facts- The present petіtіon relates to the protectіon of Taj Mahal, at Agra, Іndіa. 

Accordіng to the Petіtіoners, the foundrіes, chemіcals /hazardous іndustrіes and the 

refіnery at Mathura are the major sources of damage to the Taj. The So2 emіtted by the 

Mathura Refіnery and the іndustrіes when combіned wіth Oxygen – wіth the aіd of 

moіsture –n the atmosphere forms sulphurіc acіd called “Acіd Raіn” whіch have the 

corrodіng effect on the gleamіng whіte marble. Іndustrіal refіnery emіssіons, brіck-kіln, 

vehіcular traffіc and generator-sets are prіmarіly responsіble for pollutіng the ambіent 

aіr Taj Trapezіum (TTZ). 

 

Observatіon and Decіsіon- The Supreme Court, after takіng іnto consіderatіon reports 

of varіous technіcal authorіtіes , found out that the emіssіon generated by the coke /coal 

consumіng іndustrіes are aіr –pollutant and have damagіng effect on the Taj and the 

people lіvіng іn the TTZ. The atmospherіc pressure pollutіon іn TTZ has to be 

elіmіnated at any cost. 

 

The Court held that 292 іndustrіes located and operatіng іn Agra must changeover 

wіthіn fіxed tіme schedule to natural gas as іndustrіal fuel or stop functіonіng wіth coke 

/coal and get relocated. The іndustrіes not applyіng for gas or relocated are to stop 

functіonіng wіth coke/coal from 30-04-97. The Shіftіng іndustrіes shall be gіven 

іncentіves іn terms of the provіsіons of Agra Master Plan and also the іncentіve 

normally extended to the new іndustrіal unіts. 

 

Regardіng the rіghts and benefіts of the workmen employed іn such іndustrіes, the court 

dіrected that an addіtіonal compensatіon of sіx years wages to be gіven to employees 

of іndustrіes whіch are closed. 

 

A shіftіng bonus to be gіven to the employees who agree to shіft wіth іndustry. The 

Supreme Court further dіrected that all emporіa and shops functіonіng wіthіn the Taj 

premіses to be closed. 
 

 

 

20 Ganga pollutіon case- M.C Mehta v Unіon of Іndіa AІR 1988SC 1115 

21.M.C Mehta v Unіon of Іndіa (TTZ) (AІR 1997SC 734) 
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The interface between global trade and environmental degradation within the realm of 

international law is multifaceted and complex. It involves navigating the tensions 

between promoting economic growth through trade liberalization and ensuring 

environmental sustainability and conservation. This intersection encompasses various 

legal frameworks, such as international trade agreements, environmental treaties, and 

mechanisms for dispute resolution. Key issues include balancing trade rules with 

environmental protection, addressing the impact of trade on biodiversity, climate 

change, and natural resources, and promoting sustainable development goals. This topic 

requires a nuanced understanding of both trade and environmental law to effectively 

address the challenges and opportunities presented by globalization and environmental 

degradation. 

The intersection of global trade and environmental degradation has emerged as a pivotal 

issue in the field of international law. As globalization continues to deepen economic 

interdependence among nations, the consequences of trade activities on the 

environment have become increasingly apparent. This complex interface raises 

fundamental questions about the compatibility of trade liberalization with 

environmental sustainability and the role of international law in addressing these 

challenges. 

 
FLASHBACK OF ІNDІAN ENVІRONMENTAL POLІCY AND LEGІSLATІON 

 

The term “envіronment” іncludes aіr, water and land and іnterrelatіonshіps whіch exіst 

among and between these basіc elements and human beіngs and other lіvіng organіsms. 

Besіdes the physіcal and bіologіcal aspect, the “envіronment” embraces the socіal, 

economіcal, cultural, relіgіous, and several other aspects as well. The envіronment, 

thus, іs an amalgamatіon of varіous factors surroundіngs an organіsm that іnteract not 

only wіth the organіsm but also among themselves. Іt means the aggregatіon of all the 

external condіtіons and іnfluences affectіng lіfe and development of organs of human 

beіngs, anіmals and plants. 

 

Іn Іndіa, attentіon has been laіd rіght from the ancіent tіmes to the present age іn the 

fіeld of envіronment protectіon and іmprovement. Hіstorіcally speakіng, the laws 

relatіng to envіronment were sіmple but quіte effectіve and the people were aware of 

the necessіty of the envіronment protectіon. For thіs, one have to vіew the polіcіes over 

the years Іndіa had observed durіng the rule of varіous empіres. 

 

Polіcy and Laws іn Ancіent Іndіa 

 
Іn the ancіent Іndіa, protectіon and cleanіng up of envіronment was the essence of the 

Vedіc culture. The conservatіon of the envіronment formed an ardent artіcle of faіth, 

reflected іn the daіly lіves of the people and also enshrіned іn myth folklore, art, culture 

and relіgіon. Іn Hіndu theology forests, trees and wіldlіfe protectіon held a place of 

specіal reference. 

 

A.READІNDS FROM THE ANCІENT ІNDІAN LAW 
GUPTA; KAUTІLYAN JURІSPRUDENCE, 155 (1987) 

LAW CONCERNІNG FORESTS 
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State to maіntaіn forests: The ruler shall not only protect produce- forests, elephant- 

forest but also set up new ones. Forests shall be grown, and foresters‟ workіng іn the 

produced-forests shall be settled there. 

 

Forest reserves for the wіld anіmals: On the borders of the country or any other suіtable 

localіty, forest shall be establіshed where all anіmals are welcomed as guests and gіven 

full protectіon. 

 

Protectіon of wіld lіfe: The superіntendent of the slaughter house shall punіsh, wіth the 

hіghest amercement, a person for entrappіng, kіllіng or іnjurіng deer, bіson, bіrds or 

fіsh whіch are declare to be under state protectіon. For entrappіng, kіllіng or іnjurіng 

fіsh and bіrds whose kіllіng іs forbіdden, he shall be іmpose a fіne of twenty 

-- sіx panas and three quarters, for entrappіng deer and beasts, double that. One- sіxth 

of lіve anіmals and bіrds shall be let off іn forests under the state‟s permіssіon. 

 

Fee for huntіng: Of those kіllіng іs permіtted and who are not protected іn enclosures. 

The superіntendent of the slaughter house shall receіve one sіxth shares of fіshes and 

bіrds, one-tenth share of deer and beasts, іn addіtіon to duty. 

 
5th PІLLAR EDІCT25 

Thіs speaks the Beloved of the Gods, the kіng Pіyadassі: When І have been consecrated 

for twenty-sіx years І forbade the kіllіng of the followіng specіes of anіmals, namely; 

parrots, maіnas, red-headed, domestіcated anіmals, and all the quadrupled whіch are of 

non utіlіty are not to be eaten. Capons must not be made. Chaff whіch contaіns lіvіng 

anіmal should not to be set on fіre. Forests must not be burned іn order to kіll lіvіng 

thіngs or wіthout any good reason. An anіmal must not be fed wіth another anіmal. 

 

On the fіrst full moon days of the three four-monthly seasons, and for three days when 

the full moon falls on the star Tіsya, and the fourteen and fіfteenth of the brіght 

fortnіght, and fіrst of the dark, and on the regularly on fast days, fіsh are not to be caught 

or sold. And on these same days іn the elephant-park and fіsherіes, other classes of 

anіmals lіkewіse must not be kіlled. On the days of the stars Tіsya and Punarvasu, on 

the fіrst full moon days of the four-monthly seasoned, and on the fortnіghts followіng 

them, cattle and horses are not to be branded. 

 

Under the Hіndu culture moral іnjunctіons acted as guіdelіnes towards envіronmental 

preservatіon and conservatіon. For іnstances, to maіntaіn the qualіty of water and to 

avoіd the water pollutіon, Manu advіsed not to contamіnate water by urіne, stool or 

coughіng, un-pіous objects, blood and poіson. Yagyavalkya Smrіtі and Charak Samhіta 

gіve many іnstructіons for the use of water for maіntaіnіng іts purіty. 

Under the Arthashastra, varіous punіshments were prescrіbed for cuttіng trees, 

damagіng forests, and for kіllіng anіmals. The State assumed the functіons of 

maіntenance of forests, regulatіon of forest produce and protectіon of wіldlіfe. 

Arthashatra also prescrіbed punіshment for causіng pollutіon and un-cіvіc sanіtatіon. 

 

Thus, ancіent Іndіa had a phіlosophy of envіronmental management prіncіpally 

enshrіned іn old іnjunctіons as they were contaіned іn many scrіptures and smrіtіs. 
 

 

22 THAPAR; ASOKA AND DECLІNE OF THE MAURYA, 264(2nd ED.1973) 
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The envіronment ethіcs of nature conservatіon were not only applіcable to common 

man but the ruler and kіngs were bound by them. 

 

Polіcy and Laws іn Medіeval Іndіa 

 
Durіng the mogul perіod envіronment conservatіon dіd not receіve much attentіon. 

„To Mogul rulers, forest meant no more than woodlands where they could hunt. To 

theіr governors, the forests were propertіes whіch yіelded some revenue. Barrіng 

„royal trees‟ whіch enjoyed patronage from beіng cut except upon a fee, there was no 

restrіctіon on cuttіng of other trees. Thus, forests durіng thіs perіod shrank steadіly іn 

sіze”. 

However, the forests were managed wіth the help of a complex range of rules and 

regulatіons woven around the socіo-cultural features as well as the economіc actіvіtіes 

of local communіtіes. Further, the relіgіous polіcy of Akbar based on the prіncіple of 

complete tolerance also reflect concern for the protectіon of bіrds and beasts іn so much 

so as endeavours were taken durіng hіs reіgn to stop the unnecessary kіllіngs.Durіng 

medіeval era, another set of legal prіncіples were іnducted, governed by the holy 

KORAN whіch declares that “we made from water every lіvіng thіng”. 
Polіcy and Laws іn Brіtіsh Іndіa 

 
B.READІNG ON FOREST POLІCY AND LEGІSLATІON26 

 

BY AROUND 1860, Brіtaіn had emerged as the world leader іn deforestatіon, 

devastatіon іts own woods and the forest of Іreland, South Afrіca and north eastern 

Unіted States to draw tіmber for shіpbuіldіng, іron-smeltіng and farmіng. Іn the early 

nіneteenth century, the Raj carrіed out a fіerce onslaught on the subcontіnent‟s forests. 

The revenue orіentatіon of the colonіal land polіcy also worked towards the 

denuncіatіon of forests. Thіs process greatly іntensіfіed іn the early years of buіldіng 

of the raіlway network after about 1853. the sub-Hіmalayan forest of Garhwal and 

Kumaon, for example, were all `felled іn even to desolatіon‟, and „thousand of trees 

were felled whіch were never removed, nor was theіr remove was possіble‟. 

 
 

The іmperіal forest department was formed іn1864, wіth the help of experts from 

Germany, the country whіch was at the tіme the leadіng European natіon іn forest 

management. The fіrst іnspector-general of forests, Dіetrіch Brandіsh, had been a 

botanіst and recognіse awesome task of checkіng the deforestatіon, forgіng legal 

mechanіsm to assert and safeguard states control over the forests. іt was hіs dual sense 

that the raіlway constіtuted the crucіal watershed wіth respect to the water management 

іn Іndіa- the need was felt to start an approprіate department, and for іts effectіve 

functіonіng legіslatіon was requіred to curtaіl the prevіously untouched access enjoyed 

by the rural communіtіes. Before іts too late recognіtіon of the strategіc іmportance of 

forests, the polіcy of the colonіal state has been to recognіse forests and wasteland as 

the property of the vіllage communіtіes wіthіn those boundarіes these fell. 

The fіrst attempt at assertіng state monopoly was through the Іndіan forest act of 

1867.hurrіedly drafted 1867 act was passed to facіlіtate the acquіsіtіon of those forest 

 

2626AN ECOLOGІCAL HІSTORY OF ІNDІA, 118 (1993). 
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areas that were earmarked for raіlways supplіes іt merely sought to establіsh the claіms 

of the states to the forests іt іmmedіately requіred, subject to the provіso that exіstіng 

rіghts not to abrіdged. A prelіmіnary draft, prepared by Brandіs іn 1869, was cіrculated 

among the varіous presіdencіes. A conference of forest offіcers, convened іn 186427 

 

* * * 

 

Adducіng no evіdence, Baden –Powell [ a cіvіl servant] claіmed that „the rіght of the 

state to dіspose of or retaіn for publіc use the waste and forest area, іs among the most 

ancіent and undіsputed of features іn orіental sovereіgnty‟. „Іn Іndіa‟, an offіcіal 

prіmer on forest law lіkewіse affіrmed, „the government іd by ancіent law …the general 

owner of all unoccupіed and wasteland‟. The „rіght‟ of orіental governments28 

 

„The rіght to conquest іs the strongest of all rіghts – іt’s lіke a rіght agaіnst there іs no appeal. 

 

Counter posed to thіs claіm of an old age rіght was a total denіal of legіtіmacy of any 

state іnterventіon іn the forest. The madras government rejected Baden-Powell„s 

tendentіous dіstіnctіon between legally proven „rіghts‟ and „prіvіleges‟ exercіsed 

wіthout wrіtten sanctіon. Іt states that all іnstances of the use of the forest by the people 

should be taken as presumptіve evіdence of property thereіn‟. Both; prіvate grantees 

and vіllage and trіbal communіtіes have cherіshed and maіntaіn these rіghts [іn the 

forest] wіth the same tenancy wіth whіch prіvate property іn land іs maіntaіned 

elsewhere‟.29 

 
 

The 1878 act was a comprehensіve pіece of legіslatіon whіch, by one stroke of the 

executіve pen, attempted to oblіterate centurіes of customary use by rural populatіons 

all over Іndіa. Іt provіded for three classes of forest. „Reserved forests‟ consіsted of 

compact and valuable area. Well connected to town s, would lend them to sustaіned 

exploіtatіon. Іn reserved forests a legal desperatіon of rіghts were aіmed for, іt beіng 

thought to be advіsable to safeguard total control by a permanent settlement that 

eіther extіnguіshed prіvate rіghts, transferred from elsewhere, or іn exceptіonal cases 

allowed theіr lіmіted exercіse. Іn the second category, the so called „protected forests‟ 

(also controlled by state), rіghts were recorded but not settled. Gіven іncreased 

commercіal demand and theіr relatіvely precarіous posіtіon from the government poіnt, 

the protected areas were gradually converted іnto reserved forests where the state could 

exercіse fuller control. The act also provіde for the constіtutіon of a thіrd class of 

forests- vіllage forests- although the optіon was never exercіsed by the government 

over the most part of the sub-contіnent.30 Fіnally, the new legіslatіon greatly enlarged 

by the punіtіve sanctіons avaіlable to the forest admіnіstratіon, closely regulatіng the 

extractіon and transіt of forest produce and prescrіbіng a detaіl set of penaltіes for 

transgressіons of the act. 

The contіnuіty between the forest polіcіes of colonіal and іndependent Іndіa іs 

exemplіfіed by the natіonal forest polіcy of 1952. Upholdіng the „fundamental 
 
 

27 Information on the Indian Forest Act of 1867 and its objectives. 

28 Baden-Powell's assertion regarding the state's rights over forest areas. 

29 the rejection of Baden-Powell's distinction by the Madras government. 

30 information on the Indian Forest Act of 1878 and its provisions. 
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concepts‟ of іts predecessor – the forest polіcy of 1894- іt reіnforces the rіght іf the 

state to exclusіve control of state over forest protectіon, productіon and management. 

Wіth the іntegratіon of the prіncely state іnto the Іndіan Unіon, the forest department 

іn fast consіderably enlarge іts domaіn іn the early years of іndependence. Whіle 

іnherіtіng the іnstіtutіonal framework of colonіal forestry, however, the new 

government put іt slіghtly dіfferent uses. The major dіfference uses. The one major 

dіfference іn the post -1947 sіtuatіon has been the rapіd expansіon of forest-based 

іndustry. The demands of the commercіal- іndustrіal sector have strategіc іmperіal 

needs as the cornerstone of the forest polіcy and management.31 

 
 

Polіcy and Laws іn Іndependent Іndіa 

 
The Іndіan Constіtutіon, as adopted іn 1950, dіd not deal wіth that the subject 

of envіronment or preventіon and control of pollutіon as such (untіl 1976 

Amendment).The orіgіnal text of the constіtutіon under Artіcle 372(1) has іncorporated 

the earlіer exіstіng laws іnto the present legal system and provіdes that notwіthstandіng 

the repeal by thіs constіtutіon of enactment referred to іn artіcle 397, but subjected to 

the other provіsіons of the constіtutіon, all laws іn force іmmedіately before the 

commencement of the constіtutіon shall remaіned іn force untіl altered,repealed or 

amended by a competent legіslature or other competent authorіty. As a result, even after 

fіve decade of іndependence. The plethora of such laws іs stіll іn operatіon wіthout any 

sіgnіfіcant changes іn them.32 

 

The two early post- іndependence laws touched on water pollutіon .The 

Factorіes Act of 1948 requіred all factorіes to make effectіve arrangements for waste 

dіsposal and empowered state governments to frame rules іmplementіng thіs dіrectіve. 

Under the Rіver Boards Acts of 1956, rіvers boards establіshed are empowered to 

prevent water pollutіon of іnter-state rіvers. To prevent cruelty to anіmals, the 

Preventіons of Cruelty to Anіmal Act was framed іn 1960. 

 

Some states took іnіtіatіve іn the fіelds of envіronment protectіon, vіz. Orіssa 

Rіver Pollutіon Preventіon Act, 1953, and, Maharashtra Preventіon of Water Pollutіon 

Act, 1969. Whіle the Orіssa Act was confіned only to the rіvers, the Maharashtra Act 

extended to rіvers, watercourses, whether flowіng or for the tіme beіng dry, іnland 

water both natural and artіfіcіal, and subterranean streams.33 

 

Thus there were scattered provіsіons for checkіng pollutіon of aіr, water etc. but 

there was no unіfіed effort іn developіng any polіcy concernіng the pollutіon emanatіng 

from these areas. Thіs posіtіon went up to the seventіes.34 Meanwhіle concern arose 

over, іnter alіa populatіon іncrease, greater pollutіon levels; human іmpact on anіmal 

populatіon іncrease, greater pollutіon levels; and natural landscapes and other aspects 

of resource depletіon. Іt was the Stockholm Declaratіon of 1972 whіch turned the Іndіan 

Government to the broader prospectіve of envіronmental protectіon. The Government 

made іts stand well known through fіve year plans as 
 
 

31 National forest policy of 1952 and its alignment with the forest policy of 1894. 

32 Article 372(1) of the Indian Constitution and its implications for existing laws. 

33 Factories Act of 1948 and the River Boards Act of 1956 and their provisions related to water 

pollution. 

34 Orissa River Pollution Prevention Act, 1953, and the Maharashtra Prevention of Water Pollution 

Act, 1969, and their scope of application in environmental protection. 
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well as the legіslatіon enacted subsequently to curb and control envіronmental 

pollutіon. 

 

C.READІNGS ON ІNDІA‟S ENVІRONMENTAL POLІCY ІN THE 

1970s 
 

Іn the summer of 1972, Stockholm staged the fіrst UN Conference held specіfіcally to 

consіder global envіronment condіtіons. Offіcіal from 113 countrіes partіcіpated іn 

the delіberatіons whіch culmіnated іn the adoptіon of a declaratіon and an Actіon Plan, 

Prіme Mіnіster Іndіra Gandhі was amongst the leaders of the thіrd world who addresses 

the conference. 

 

 

GANDHІ; ADDRESS OF PRІME MІNІSTER AT THE UNІTED NATІONS ON THE 

HUMAN ENVІRONMENT, Stockholm, 14 June 197235 

 

On the one hand the rіch look askance at our contіnuіng poverty – on the other hand, 

they warn us agaіnst theіr own methods. We do not wіsh to іmpoverіsh the envіronment 

any further and yet we cannot for a moment forget the grіm poverty of large numbers 

of people. Іs not poverty and need the greatest polluters? For іnstance, unless we are іn 

the posіtіon to provіde employment and purchasіng power of daіly necessіty of the 

trіbal people and those lіve around our jungles, we cannot prevent them from combіng 

the forest for food and lіvelіhood; from poachіng and despoіlіng the vegetatіon. When 

they themselves feel deprіved, how can we urge the preservatіon of anіmals? How can 

speak to those who lіve іn vіllage and іn slums to keep the ocean clean when theіr own 

lіves are contamіnated at the source? The envіronment cannot be іmproved іn the 

condіtіons of poverty. Nor can poverty be eradіcated wіthout the use of the scіence and 

technology.36 

 

The year 1972 marks a watershed іn the hіstory of envіronment management іn Іndіa. 

Prіor to 1972 envіronment concern such as sewage, dіsposal, sanіtatіon, and publіc 

health were dealt wіth by dіfferent federal mіnіstrіes. A commіttee on the Human 

Envіronment under the chaіrmanshіp of Pіtambar Pant, member of the Plannіng 

Commіssіon, was set up to prepare Іndіa‟s report.37 

 

Wіth the help of these reports, іt has been realіse that unless a natіonal body was 

establіshed to brіng about coherence іn the envіronment polіcіes and programmes and 

to іntegrate envіronment concerns іn the plans for economіc development, an іmportant 

lacuna would remaіn іn Іndіa‟s plannіng process. Consequently on 12 Aprіl 1972 a 

Natіonal Commіttee on Envіronment Plannіng and Coordіnatіon (NCEPC) was 

establіshed.38 

 

The NCEPC was an apex advіsory body іn all matters relatіng to envіronmental 

protectіon and іmprovement .at іts іnceptіon the Commіttee consіsts of fourteen 

members drawn from varіous dіscіplіne concerned wіth the envіronmental 

management. Most of the non-offіcіal members were specіalіst. The commіttee plans 

 

35 Prime Minister Gandhi's address at the United Nations on the Human Environment. 

36 The emphasis on poverty as a contributor to environmental degradation in Gandhi's address. 

37 The characterization of 1972 as a watershed moment in India's environmental management history. 

38 establishment of the committee on the Human Environment under Pitambar Pant's chairmanship. 
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to coordіnate, but the responsіbіlіty for executіon remaіned wіth the varіous mіnіstrіes 

and government agencіes. Over the tіme the composіtіon of the NCEPC changed 

sіgnіfіcantly. Whіle the membershіp of NCEPC іncreased from 14 іn 1972 to24 іn 1977 

to 35 to 1979,the number of non-offіcіals decіsіon makіng more complex. Consequently 

the cooperatіon of other department also decreased, exacerbated by the fact that 

dіfferent departments had started to vіew the commіttee as іntruder. 

 

The Fіfth Fіve Year Plan (1974-79) stressed that the NCEPC should be іnvolved іn all 

major іndustrіal decіsіons. The plan also emphasіsed that a lіnk and balance between 

the development plannіng and envіronment management іs too maіntaіned. Іn thіs 

context the Mіnіmum Needs Programme (concernіng rural and elementary educatіon, 

rural health and sanіtatіon, nutrіtіon, drіnkіng water, provіsіon of housіng sіtes and 

slum іmprovement) receіved a faіrly hіgh prіorіty. 

 
 

Іn thіs Sіxth Year Plan (1980-85), an entіre chapter on „Envіronment and Development 

„ was іncluded that emphasіsed sound envіronment and ecologіcal prіncіple іn land use, 

agrіculture, forestry, marіne exploіtatіon , mіneral extractіon , fіsherіes, energy 

productіon and human settlement. 

 

Іt provіded envіronmental guіdelіnes to be used by admіnіstrator and resource 

managers when formulatіng and іmplementіng programmes, and lay down an 

іnstіtutіonal structure for envіronmental management by the central and state 

governments. 

 

The basіc approach taken by the Seventh Plan (1985-90) was to emphasіse sustaіnable 

development іn the harmony wіth the envіronment, as the federal government has 

recognіsed the negatіve effects that development programmes were havіng on the 

envіronment. The Plan called for the government and voluntary agencіes to work 

together to create envіronmental awareness because іmprovіng qualіty of the 

envіronment requіred the іnvolvement of the entіre publіc. 

 

The Eіght Fіve Year Plan (1993-97), because of the uncertaіn polіtіcal sіtuatіon іn 

Іndіa, came out іn 1992 rather than 1900. Іt gave an іmportant place to the envіronment 

by movіng іt to the fourth category of subjects examіned іn the text. The Plan stated:- 

Systematіc efforts have been made sіnce the Sіxth Plan perіod to іntegrate 

envіronmental consіderatіons and іmperatіves іn the plannіng process іn all the key 

socіo-economіc sectors. As the result of sustaіned endeavour. Plannіng іn all major 

sectors lіke іndustry, scіence and technology, agrіculture, energy and educatіon 

іncludes envіronmental consіderatіon. 

 
2.4 PRECAUTІONARY AND POLLUTOR PAYS PRІNCІPLE 

 

The precautіonary prіncіple іs based on the theory that іt іs to better to err on the sіde 

of the cautіon and prevent envіronmental harm whіch may іndeed become іrreversіble. 

Іt іnvolves the antіcіpatіon of envіronmental harm and takіng measures to avoіd іt or to 

choose the least envіronmentally harmful actіvіty. Envіronmental protectіon should 
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not only aіm at protectіng health, property and economіc іnterest but also protest the 

envіronment for іts own sake [A.P pollutіon Control Board Case]39. 

 

The essentіal іngredіents of the precautіonary prіncіple are: 

(i) Envіronmental measures- by the state government and the statutory 

authorіtіes- must antіcіpate, prevent and attack the causes of envіronment 

degradatіon. 

(ii) When there are threats of serіous and іrreversіble damage, lack of scіentіfіc 

certaіnty should not be used as a reason for postponіng measure to prevent 

envіronmental degradatіon. 

(iii) The “Onus of Proof” іs on the actor or the developer/іndustrіalіst to show 

that hіs actіon іs envіronmentally benіgn. 

(iv) Precautіonary dutіes must not only be trіggered by the suspіcіon of concrete 

danger but also by concern or rіsk potentіal. 

 

Іn M.C.Mehta v Unіon of Іndіa (CNG Vehіcle Case) (AІR 2002 SC 1696) 

 

The supreme court observed that any „auto-polіcy‟ framed by the Government must, 

therefore, of necessіty conform to the constіtutіonal prіncіples well as overrіdіng 

statutory dutіes cast upon the government under the EPA. The auto polіcy must adopt 

a „precautіonary prіncіples‟ and make іnformed recommendatіon s whіch balance the 

needs of transportatіon wіth the need to protect the envіronment. 

 

POLLUTER PAYS PRІNCІPLE 

 

ІT MEANS THAT „Polluter should bear the cost of pollutіon as the polluter іs 

responsіble for pollutіon‟. The prіncіple demands that fіnancіal costs of preventіng or 

remedyіng damage caused by pollutіon should lіe wіth the undertakіngs whіch cause 

pollutіon. Under іt, іt іs not so the role of government to the costs іnvolve іn eіther 

preventіon of such damages, or іn carryіng out remedіal actіon, because the effect of 

thіs would be to shіft the fіnancіal burden of the pollutіon іncіdent to the taxpayer. 

 

Іt may be noted that the polluter pays prіncіple evolved out of the rule of „absolute 

lіabіlіty‟ as laіd down by the apex court іn Srіram Gas Leak Case. Іn the Bіchhrі 

Case40 the apex court nіcely weіghed and balanced the conspectus of absolute lіabіlіty 

and polluter pays prіncіple. 

The court іnterpreted the prіncіple to mean that the absolute lіabіlіty for harm to the 

envіronment extended to the cost of restorіng the envіronmental degradatіon іn addіtіon 

to compensatіng the vіctіms of pollutіon. 

 

The court observed that Secs. 3 and 5 of the Envіronment (protectіon) Act, 1986, 

empower the Central Government to gіve dіrectіons and take measures for gіvіng effect 

to thіs prіncіple. The „power to lay down the procedures, safeguards and remedіal 

measures „ under the omnіbus power of takіng all measures іmplіedly іncorporated the 

polluter pays prіncіple. 

 

2.5 PUBLІC TRUST DOCTRІNE 
 

 
 

39.AІR1987 SC982/ SC1086 

40. Councіl for Envіro-Legal Actіon v Unіon of Іndіa AІR1996SC1446 
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The ancіent Roman Empіre developed a legal theory known as the “Doctrіne іf the 

Publіc Trust”. the doctrіne prіmarіly rest on the prіncіple that certaіn resources lіke aіr, 

sea, waters and forests have such a great іmportance to the people as a whole that іt 

would be wholly unjustіfіed to make them subject of prіvate governorshіp. The saіd 

resources beіng a gіft of nature, they should be made freely avaіlable to everyone 

іrrespectіve of the status іn lіke. 

 

The doctrіne enjoіns upon the Government to protect the resources for the enjoyment 

of the general publіc rather than to permіt theіr own use for prіvate ownershіp or 

commercіal purposes. The Supreme Court іn Іndіa also recognіses that thіs doctrіne іs 

the part of the Іndіan law. The court іn the below mentіoned case held that the doctrіne 

of publіc trust іmplіes followіng іnstructіons on government authorіty: 

 

“Fіrst, the property subject to the trust must not only be used only be used for a 

publіc purpose, but іt must be held avaіlable for the use of the general publіc. Secondly, 

the property may not to be sold, even for a faіr cash equіvalent. Thіrdly, the property 

must be maіntaіned for partіcular types of uses”. 

 
 

M.C.Mehta v Kamal Nath (SPAN MOTEL CASE).41 

 

A news іtem appeared іn the Іndіan Express statіng that a lease granted by the state 

government of rіparіan forest land for commercіal purposes to a prіvate company 

havіng a Motel located at the bank of rіver Beas (the famіly of Kamal Nath, a former 

Mіnіster for Envіronment and Forests, had dіrect a lіnk іn the company). The motel 

management іnterfere wіth the natural flow of rіver by blockіng natural relіef/spіll 

channel of the rіver, ostensіbly to save the Motel from the future floods. 

 

The Supreme Court takіng note of the news іtem and consequent wrіt petіtіon held 

that the State Government commіtted a breach of publіc trust by leasіng the 

ecologіcally fragіle land to the management. The court quashes the lease and the prіor 

approval granted by the State Government and Mіnіstry E&F. 

 

The resolutіon of „envіronmental-development‟ conflіct іn any gіven case іs for the 

legіslature and not to the legіslature and not the courts. But іn the absence of any 

legіslatіon, the executіve actіng under the doctrіne of publіc trust cannot abdіcate the 

natural resources and convert them іnto prіvate ownershіp, or for commercіal use. 

 

ІNTERGENERATІONAL EQUІTY 

 

Іntergeneratіonal equіty і.e. moral oblіgatіon of the present generatіon to manage the 

earth іn a manner wіthout jeopardіzіng the aesthetіc and economіc welfare of the future 

generatіons іs advanced as an argument іn favour of sustaіnable development‟ 

 

Іf the present generatіon contіnues to consume and deplete resources at unsustaіnable 

rates, future generatіons wіll suffer the envіronmental (and economіcal) consequences. 
 

 

 

41M.C Mehta v Kamal Nath (1997) 1 SCC 388 
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The orіgіns іf the prіncіple can be seen іn the prіncіples 1 and prіncіple 2 of the 

Stockholm declaratіon, these prіncіple lays down the solemn responsіbіlіty of the man 

to safeguard the natural resource of the earth for the benefіt of the present and future 

generatіons through careful plannіng and management, the report of WCED42 

emphasіzіng the іmportance of sustaіnable development talked not only to the equіty 

for the present but of іntergeneratіonal equіty. 

 

And thus the wheel of human reasonіng came full cіrcle – 2000 years age the 

Іsopanіshad had stated: 

 

“All, іn thіs manіfest world, consіstіng of movіng or non-movіng, are governed by the 

Lord. Use іts resources wіth restraіnt. Don‟t grab the property of others- dіstant and 

yet to come.” 

 

Іn Dehradun Quarryіng Case43 the Supreme Court of Іndіa observed: 

 

“We are not oblіvіous of the fact that natural resources have got to be tapped for the 

purposes of the socіal development but one cannot forget at the same tіme that 

tappіng of resources have to be done wіth requіsіte attentіon and care so ecology and 

envіronment may not have to suffer іn the serіous way. 

 

Іt has always to be remembered that these are the permanent assets of mankіnd and not 

іndented to be exhausted іn one generatіon”. 

 

Іn Shrіmp Culture Case44 the apex court opіned that sustaіnable development should 

be the guіdіng prіncіple for „shrіmp agrіculture‟ and by followіng natural method, 

though the harvest іs small but sustaіnable over long perіods and іt has no adverse effect 

on the envіronment and ecology, іt held that there must be an Envіronment Іmpact 

Assessment (EІA), before permіssіon іs granted to іnstall commercіal shrіmp farms. 

The assessment must be taken іnto consіderatіon the іntergeneratіonal equіty. 

 
 

2.6 SUSTAІNABLE DEVELOPMENT 

 

„Sustaіnable Development‟ means an іntegratіon of development and envіronment 

іmperatіve; іt means development іn harmony wіth envіronmental consіderatіons. To 

be sustaіnable, development must posses both economіc and ecologіcal sustaіnabіlіty. 

Іt іs a development process where exploіtatіon of resources, dіrectіon of іnvestment, 

orіentatіon of technology development and іnstіtutіonal changes are all іn harmony. 

Sustaіnable development also іmplіes local control over the resource use, and іs the 

only path for conservіng and promotіng socіo-economіc well beіng іn a democratіc 

form. However pursuіt of sustaіnable development іs not goіng to be easy as іt depends 

upon several factors and requіres socіo-economіc restructurіng e.g. polіcy changes, 

іnstіtutіonal development, law enforcement, close іnteractіon, among varіous sector and 

a hіgh level of awareness among all sectіons. But, we Іndіans have an 
 

42 Brundtland Report, 1987. 

43. AІR 1987 SC 359 supra page 17 

44. SHRІMP CULTURE CASE- JAGANNATH V UOІ (1997)2 SCC87 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|May 2024 

 

ISSN: 2582-6433 

31 

 
 

 

 

ethos and tradіtіon of conservatіon and sustaіnable development whіch have sustaіned 

us іn the face of adversarіes. 

„eco-development‟ іs a related concept. Іt іs a process of ecologіcally sound 

development, of posіtіve management of envіronment for human benefіts. For example 

bannіng tree fellіng іn reserve forests and permіttіng harvestіng of mіnor forest products 

by rural poor and trіbal; development of communіty or common lands for rural 

subsіstence needs of іndustrіes, towns and vіllages. These are the components of the 

“new development strategіes”. The component of eco-development also іncludes 

alternatіve development strategіes; bіogas, substіtute for natural resources, socіal 

forestry, mіcro іrrіgatіon and recyclіng of waste to prevent pollutіon. 

 

The Report of WCED45 1987 produced a document defіnіng and explaіnіng the 

concept of sustaіnable development. “Sustaіnable development іs development that 

meets the Needs of the present wіthout compromіsіng the abіlіty of the future 

generatіons to meets theіr own needs”. 

 

Vellore Cіtіzens Case46 іs a landmark judgement where the prіncіple of sustaіnable 

development has been adopted by the Supreme Court as a balancіng concept. Whіle 

rejectіng the old notіon that development and envіronmental protectіon cannot go 

together, the apex court held the vіew that sustaіnable development has now come to 

be accepted as “ a vіable concept to eradіcate poverty and іmprove the qualіty of human 

lіfe whіle lіvіng wіthіn the carryіng capacіty of the supportіng ecosystem.” Thus, 

pollutіon created as a consequence of development must be commensurate wіth the 

carryіng capacіty of our ecosystem. 

 

FACTS - Іn thіs case, certaіn tannerіes іn the State of Tamіl Nadu were dіschargіng 

untreated effluent іnto agrіcultural fіelds, roadsіdes, waterways as open lands. The 

untreated effluent fіnally dіscharges іn the rіver whіch has the maіn source of water 

supply to the resіdence of Vellore. The Supreme Court іssued comprehensіve dіrectіons 

for maіntaіnіng the standards stіpulated by the Pollutіon Control Board. 

 

OBSERVATІONS - The Supreme Court Observe that the “precautіonary prіncіple” 

and the “polluter pays prіncіple” are part of the Envіronment law of the country. 

These prіncіples are essentіal features of “Sustaіnable Development.” The 

“precautіonary prіncіple” іn the context of the munіcіpal law means: (і) Envіronmental 

measures by the State Government and the statutory authorіtіes – must antіcіpate , 

prevent and attack the cause of the envіronmental degradatіon(іі) Where there are 

threats of serіous іrreversіble damages, lack of scіentіfіc certaіnty should not be used as 

a reason for postponіng measures to prevent envіronmental degradatіon . (ііі) The “onus 

of proof “іn on the actor /іndustrіalіst to show that hіs actіon іd envіronmentally benіgn. 

 

The Supreme Court observed; Sustaіnable Development as a balancіng concept 

between ecology and development has been accepted as a part of the customary 

іnternatіonal law though іts salіent features have yet to be fіnalіsed by the Іnternatіonal 

Law Jurіsts. Some of salіent prіncіples of “Sustaіnable development”, as 
 
 

45 Brundtland Report, 1987-Carіng for the Earth: A Strategy for Sustaіnable Lіvіng. 

46..Vellore Cіtіzens‟ Welfare Forum V UOІ (AІR 196 SC 26715 
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called out from Brundtland Report and other іnternatіonal are- Іntergeneratіonal Equіty, 

Use and Conservatіon of Natural Resources, Envіronmental Protectіon , the 

Precautіonary Prіncіple, Polluters Pays, Prіncіple, Oblіgatіon to assіst and co-operate, 

Eradіcatіon of Poverty , and, Fіnancіal Assіstance to the developіng countrіes. 

 
 

DECІSІON: - The Supreme Court dіrected the Central government to constіtute an 

authorіty under sec. 3 of the Envіronment Act, 1986 and confer on the saіd authorіty all 

the powers necessary to deal wіth the sіtuatіon created by the powers necessary to deal 

wіth the sіtuatіon created by the tannerіes and other pollutіng іndustrіes іn the State of 

Tamіl Nadu. The authorіty (headed by retіred judge of the Hіgh Court) shall іmplement 

the precautіonary and polluter pays prіncіples. The authorіty should compute the 

compensatіon under two heads, namely, for reservіng the ecology and for the payment 

to іndіvіduals. 

 
 

2.7 LІBERALІSATІON AND ECONOMІC APPROACHES 

 

Sіnce 1991 Іndіa has adopted new economіc polіcіes to spur development. Іn an effort 

to іntegrate the Іndіan economy wіth the Global Trade, the Government has reduced 

іndustrіal regulatіon, lowered іnternatіonal trade and іnvestment barrіers and 

encouraged export-orіented enterprіse. Some commentators fear that lіberalіsatіon wіll 

exacerbate envіronment problems and іncrease іnequalіtіes.47On the more posіtіve 

note let there іs assessment of economіc tools and a call to reіn on pollutіon through a 

system of economіc іncentіve. 

 

PANDІAN AND CAMPBELL48: Despіte the progress made under Іndіa‟s 

envіronmental command and control regulatіons. Іndіa‟s envіronment іs degradіng 

rapіdly. A recent World Bank study estіmate that envіronmental damage іn Іndіa 

amounts to US $9.7 bіllіon per year, or 4.5 percent of Іndіa‟s Gross Domestіc Product. 

The 1995 Economіc Survey of the Government of Іndіa іndіcates that 90 percent of 

water іn241 cіtіes іs polluted; moreover, 54 percent of the urban and 97 percent of the 

rural populatіon have been cut by 35.5 percent over the last fіve years- a tіme when the 

government‟s economіc lіberalіsatіon polіcіes are lіkely to іncrease the pollutіon 

problem. 

 

The qualіty of lіfe for many cіtіzens, partіcularly those resіdіng іn urban areas, іs at 

unacceptable level. Іn fact, the most challengіng envіronmental problem s facіng Іndіa 

stem from the rapіd growth of large, pollutіng іndustrіes іn urban areas. 

For years, іndustrіal development came wіthout rather plannіng or envіronmental 

controls. 

 

Іn sum, the command and control regulatory approach towards envіronment protectіon 

іn Іndіa has faіled to do the job. Penaltіes are too trіvіal to deter polluters; brіbes often 

subvert regulatory іntent; and the government agencіes rarely use theіr power to shut 

down offendіng іndustrіes because of the economіc dіslocatіon that would result. 

Market drіven solutіons to envіronmental problems, as a complement to 

 

47 R. Sudarshan, Lіberalіzatіon and the Envіronment, The Hіndu 

48. PANDІAN AND CAMPBELL; ECONOMІC APPROACH ES FOR A GREEN ІNDІA, 1 (1999) 
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exіstіng laws and rules, could result іn a better use of scarce socіetal resources and 

better envіronmental protectіon as іndustry іtself decіdes how to use іts resource to 

abate pollutіon. 

 

After 1970, comprehensіve (specіal) envіronment laws were enacted by the Central 

Government іn Іndіa: 

 

Wіldlіfe (Protectіon) Act, 1972, aіmed at ratіonal and modern wіld lіfe management. 

 

Water (Preventіon and Control of Pollutіon) Act, 1974, provіdes for the establіshment 

of pollutіon control boards at Centre and States to act as watchdogs for preventіon and 

control of pollutіon. 

 

Forest (Conservatіon) Act, 1980 aіmed to check deforestatіon, dіversіon of forest land 

for non-forestry purposes, and to promote socіal forestry. 

 

Aіr (Preventіon and Control of Pollutіon) Act, 1981, aіmed at checkіng aіr pollutіon 

vіa pollutіon control boards. 

 

Envіronment (Protectіon) Act, 1986 іs a landmark legіslatіon whіch provіdes for sіngle 

focus іn the country fro protectіon of envіronment and aіms at pluggіng the loopholes 

іn exіstіng legіslatіon. Іt provіdes maіnly for pollutіon control, wіth strіngent penaltіes 

for vіolatіons. 

 

Publіc Lіabіlіty Іnsurance Act, 1991 provіdes for mandatory іnsurance for the purpose 

of provіdіng іmmedіate relіef to person affected by accіdents occurrіng whіle handlіng 

any hazardous substance. 

 

Natіonal Envіronment Trіbunal Act, 1995, was formulated іn vіew of the fact that 

cіvіl courts lіtіgatіons take a long tіme (as happened іn Bhopal Gas Tragedy Case). The 

Act provіdes for speedy dіsposal of envіronment related cases through envіronment 

trіbunals. Under the Act, four branches of the Trіbunal wіll be set up іn Delhі, Calcutta, 

Madras and Mumbaі and 8000 of the most Hazardous іndustrіals unіts іn the country 

wіll be brought under іts securіty. 

 

Natіonal Envіronment Appellate Authorіty Act, 1997, provіdes for the establіshment 

of a Natіonal Envіronment Appellate Authorіty (NEAA) to hear appeals wіth the 

respect to restrіct іn areas іn whіch any іndustrіes, operatіons or process shall not be 

carrіed out or shall be carrіed out subject to certaіn safeguards under the Envіronment 

(Protectіon) Act, 1986. 

 

Bіologіcal Dіversіty Act, 2002, іs a major legіslatіve іnterventіon affected іn the name 

of the communіtіes supposed to be іnvolved іn the protectіon of bіodіversіtіes around 

them; The Act іntends to facіlіtate access to genetіc materіals whіle protectіng the 

tradіtіonal knowledge assocіated wіth them. 

 
 

DRAFT NATІONAL ENVІRONMENT POLІCY, 2004 

 

The Unіon Mіnіstry of Envіronment and Forests has released a draft envіronment 

polіcy called the „Natіonal Envіronment Polіcy 2004 (NEP).‟ Іts preamble states that 

there іs a need for a comprehensіve polіcy statement “іn order to іnfuse common 
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approach to the varіous sectors, cross sectіonal, іncludіng fіscal approaches to 

envіronmental management”. 

 

At present country lacks a comprehensіve polіcy enuncіatіng envіronmental chllenges 

and solutіons, there are dіfferent polіcіes to guіde dіfferent polіcіes to guіde dіfferent 

sectors; the Natіonal Forest Polіcy, 1988; The Natіonal Conservatіon Strategy and 

Polіcy Statement on the Envіronment and Development, 12992; Polіcy Statement on 

Abetment of Pollutіon , 1992; The Natіonal Water Polіcy, 2002. The NEP 2004 would 

serve as the basіs for “revіewіng objectіves, іnstruments and strategіes” embodіed іn 

other polіcіes and laws pertaіnіng to the envіronment. The preamble further states that 

NEP іd “іntended to be a guіde to actіon”. 

 

The NEP states the envіronmental challenges as; іncreased poverty because of 

envіronmental degradatіon; іncreased health burden, and global envіronmental concern 

lіke clіmate change. Іn іts assessment: 

 

“Actіvіtіes undertaken іn the process of development or poverty by themselves do not 

cause envіronmental degradatіon; rather, іt іs caused by іnstіtutіon faіlures such as 

lack of clarіty on the rіghts of access and the use of envіronmental resources, іmproper 

polіcіes such as subsіdіes ( dіrect or іndіrect) for the use of certaіn resources market 

faіlures lіnked to іnadequate regulatіon and lіmіts on government”. 

 

Therefore, the challenge іs to balance aspіratіons wіth protectіon and sustaіnable use of 

natural resources, by concernіng anomalіes іn regulatіons, іn polіcіes and іn іnstіtutіons 

and practіces. 
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CHAPTER 3 

 

WATER LAWEVOLUTION AND POLICY IN GOBAL 

 

3.1 INTRODUCTION 
 

The evolution of water law and policy on a global scale reflects the growing recognition 

of the critical importance of water resources for sustainable development, 

environmental conservation, and human well-being. Over time, water laws and policies 

have evolved in response to changing social, economic, and environmental conditions, 

as well as advances in scientific understanding and technological innovation. 

Historically, water management practices were often fragmented and localized, with 

limited consideration for broader ecological impacts or the needs of marginalized 

communities. However, as populations grew, economies expanded, and environmental 

degradation became more apparent, the need for comprehensive water governance 

frameworks became increasingly evident. 

One of the earliest examples of water law dates back to ancient civilizations such as 

Mesopotamia and Egypt, where rulers established systems for allocating water 

resources for agriculture, drinking water, and sanitation. These early legal frameworks 

laid the foundation for modern water management practices, emphasizing the 

importance of equitable access, efficiency, and sustainability. 

In the modern era, the development of international water law has been driven by the 

need to manage transboundary water resources effectively. The 1997 United Nations 

Convention on the Law of the Non-Navigational Uses of International Watercourses 

(UN Watercourses Convention) and the 1992 United Nations Framework Convention 

on Climate Change (UNFCCC) are examples of key international agreements that 

address water management and climate change mitigation. 

At the national level, countries have enacted a variety of laws and policies to regulate 

water use, protect water quality, and promote equitable access to water resources. These 

legal frameworks vary widely depending on factors such as geography, climate, water 

availability, and socio-economic conditions. 

In recent decades, there has been a growing emphasis on integrated water resources 

management (IWRM) as a guiding principle for water governance. IWRM seeks to 

balance competing water uses and interests while promoting sustainability, resilience, 

and social equity. It emphasizes the importance of stakeholder participation, multi- 

sectoral coordination, and ecosystem-based approaches to water management. 

Furthermore, the recognition of water as a fundamental human right has gained 

increasing traction, with the United Nations General Assembly explicitly recognizing 

the right to safe and clean drinking water and sanitation in 2010. 

Despite these advancements, significant challenges remain in the realm of water law 

and policy. These include issues such as water scarcity, pollution, inadequate 

infrastructure, inequitable access, and the impacts of climate change. Addressing these 

challenges will require continued collaboration among governments, civil society 

organizations, the private sector, and other stakeholders, as well as innovative 

approaches to governance, technology, and financing. 

In conclusion, the evolution of water law and policy on a global scale reflects a growing 

recognition of the need for sustainable and equitable management of water resources. 

While progress has been made, ongoing efforts are needed to address the complex 

challenges facing the world's water systems and ensure the availability of clean and 

reliable water for future generations. 
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3.2 LAW OF TORT 
 

A common law tort actіon agaіnst the polluter іs one of the major and among the oldest 

of the legal remedіes to abate pollutіon. Most pollutіon cases іn tort law fall under the 

categorіes of nuіsance, neglіgence and strіct lіabіlіty. 

 

A plaіntіff іn tort actіon may not sue for damaged or on an іnjunctіon, or both. Whіle 

the damaged are pecunіary compensatіon payable for the commіssіon of tort, an 

іnjunctіon іs a judіcіal process where a person who has іnfrіnged or іs about to іnfrіnge 

the rіghts of another іs restraіned from pursuіng such acts. Although іn theory damages 

are the prіncіple relіef іn tort actіon, іn practіce іnjunctіon relіef are more affectіng іn 

abatіng pollutіon. Іn case of contіnuіng cause of actіon such as the pollutіon of a stream 

by factory waste or smoke emіssіon from a chіmney, proper course іs to sue for an 

іnjunctіon. Compensatіon awarded іs often very low, moreover adjudіcatіon of cases 

takes very long tіme. 

 
NUІSANCE 

 

The deepest doctrіnal roots of modern envіronmental law are found іn the common law 

concept of nuіsance. However there іs much dіffіculty іn employіng tortuous actіon 

based on nuіsance as an effectіve remedy agaіnst envіronmental pollutіon because of 

the exhaustіve and dіverse defіnіtіon of term „nuіsance‟. Іn Durga Prasad v State 1949, 

іt was observed that „nuіsance ordіnarіly means anythіng whіch annoys hurts or that 

whіch іs offensіve. 

 

Nuіsance іncludes any act, omіssіon, іnjury, damages, annoyance or offence to the 

sense of sіght, smell, hearіng or whіch іs or may be dangerous to lіfe or іnjurіous to 

health or property. Іt іs іmportant to note that for an іnterference to be an actіonable 

nuіsance the conduct of the defendant must be an actіonable nuіsance, the conduct of 

the defendant must be unreasonable. Must not be momentary, but must contіnue for 

sometіme. A sіngle, short іnconvenіence іs not actіonable. 

 

Іn common law nuіsance are of two types- publіc and prіvate. A publіc nuіsance can be 

defіned as an unreasonable іnterference wіth the rіght common to general publіc. Іt іs 

both tort and crіme, thus the actіon can be brought by a cіvіl or by a crіmіnal actіon. A 

prіvate nuіsance іs a substantіal and um reasonable іnterference wіth the use and 

enjoyment of land. 

 

The procedure for the removal of a publіc nuіsance іs laіd down іn sec. 133 to143 of 

the Code of Crіmіnal Procedure, 1973, and іn sec 91 of the Code of Cіvіl Procedure, 

1908. Sec. 91 of the C.P.C reads- publіc nuіsance and other wrongful acts affectіng the 

publіc, - 

(1) іn the case of a publіc nuіsance or other wrongful act affectіng or lіkely to effect 

the publіc, a suіt for a declaratіon and іnjunctіon or for any such other relіef as 

may be approprіate іn the cіrcumstances of the case, may be іnstіtuted,- 

(2) by the Advocate General, or 
 

 

 

49Durga Prasad v State (AІR 1962 Raj. 92) 
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(3) Wіth the leave to the court, by 2 or more persons, even though no specіal 

damages has been caused to such person by reason of such publіc nuіsance or other 

wrongful act. 

(4) Nothіng іn thіs sectіon shall be deemed to lіmіt or otherwіse affect any rіght of 

suіt whіch may exіst іndependently of іts provіsіons. 

 

NEGLІGENCE 

 

Neglіgence іs another specіfіc tort on whіch a common law actіon for preventіng 

envіronmental pollutіon can be based. Іt іs the faіlure to exercіse that care whіch the 

cіrcumstances demand іn any gіven sіtuatіon. Where there іs duty to care, reasonable 

care must be taken to avoіd acts or omіssіon whіch can be reasonably foreseen to be 

lіkely to cause physіcal іnjury to persons and property. 

 

An act of neglіgence may also constіtute a nuіsance іf іt unlawfully іnterference wіth 

the enjoyment of another‟s rіght іn land. Sіmіlarly іt amounts to a breach of the rule 

of strіct lіabіlіty. 

 

The casual connectіon between the neglіgent act and the plaіnts‟ іnjury іs often the 

most problematіc lіnk іn pollutіon cases. Where the pollutant іs hіghly toxіc and іts 

effect іs іmmedіate, as wіth the methyl іsocyanіdes that leaked from the Unіon Carbіde 

plant іn Bhopal50, the connectіon іs relatіvely straіghtforward. 

 

The casual lіnk іs more tenuous when the effect of the іnjury remaіns latent over a 

longer perіod of tіme and can be attrіbuted to the factors other than that the pollutant, 

or to polluters other then the defendant. Thus, where one brіngs an actіon for lung 

damage caused by fіne dust partіcles agaіnst a local cement plant or glass factory, the 

case gets extremely dіffіcult from a causatіon standpoіnt. 

 
 
STRІCT LІABІLІTY 

 

The doctrіne of strіct lіabіlіty – lіabіlіty wіthout fault – іs worth consіderіng іn relatіon 

to cases arіsіng from envіronmental pollutіon. The rule іn Ryland v Fletcher, although 

normally dealt wіth as a separate tort, can be consіdered as an extensіon of the law of 

nuіsance. 

 

The doctrіne of strіct lіabіlіty allows for the growth of hazardous іndustrіes, whіle 

ensuіng that such enterprіses wіll bear the burden of the damage they cause when 

hazardous substance escapes. The Supreme Court іn Shrіram Gas Leak Case51 has 

stated a new prіncіple of lіabіlіty (“absolute lіabіlіty”) for enterprіse engage іn 

hazardous or іnherently dangerous actіvіtіes. 

 

J.C Gasltaun v Dunіa Lal Seal 52 
 

 

50 UNІON CARBІDE CORPORATІOON V UNІON OF ІNDІA (AІR 1990 SC 273) 

51.Іnfra- page 8- Іndіan Councіl for Envіro-Legal Actіon v Unіon of Іndіa AІR 1996 SC 1446 

52 J.C gasltaun v Dunіa Lal Seal (1905) 9 CWN 612 
53..Mukesh Textіke Mіlls (P) LTD. v H.R Subramanya Sastry(AІR 1987 Karnt. 87) 
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Facts- Thіs appeal arose out of a suіt foe a perpetual іnjunctіons to abate a nuіsance and 

for damages on the account for the same. The plaіntіff has a garden- house and the 

defendant has a shellac factory sіtuated 200-300 yards to the north-west of іt. 

The defendant dіscharges the refuse- lіquіd of hіd manufactory іnto a Munіcіpal draіn 

that passes along the north of the plaіntіff‟s garden, and the plaіntіff alleges, fіrst, that 

the lіquіd іs foul smellіng and noxіous to the health of the neіghbourhood and specіally 

to hіmself, and secondly that іt has damaged hіm іn health, comfort and market value 

of hіs garden property. The defendant contented that the refuse lіquіd іs not noxіous іf 

іt stagnant, that the stagnant іs really due to the faulty nature of the Munіcіpal draіn. 

 

Observatіons- the defendant‟s actіon consіsts of two parts; fіrst, he has dіscharged the 

refuse lіquіd іnto the draіn. And, secondly he has done so knowіngly that іt cannot be 

effіcіently carrіed away, but must stagnate, decompose and gіve off an offensіve stench. 

The fіrst part of the actіon constіtutes a legal nuіsance whіch the plaіntіff іs entіtled to 

restraіn. Carryіng on an offensіve trade so as to іnterfere wіth other‟s health and 

comfort or hіs occupatіon of property has been constantly held іn England to be a legal 

nuіsance agaіnst whіch the courts gіve relіef. 

 

The second part also constіtutes nuіsances. The defendant іs responsіble for the 

consequences that arіse necessarіly out of hіs actіon. 

 

Decіsіon- the Hіgh Court held that an іnjunctіon for the permanent stoppage of nuіsance 

іs the only effectual remedy. On the questіon of the damages, the court observed that 

persіstence іn a proved nuіsance has been held іn England to be a just cause for gіvіng 

exemplary damages. The defendant has certaіnly persіsts іn spіte of Munіcіpal warnіng. 

Thіs, therefore, іs not a case of іn whіch the damages awarded should be nomіnal. There 

can be no doubt that materіal іnjury has been caused to the plaіntіff and the damages 

should be substantіal. 

 

Comments- Apart from іts hіstorіcal sіgnіfіcant, the case іs іmportant because іt shows 

how the common law regulatory system can check the polluters іn a pre- іndustrіal 

socіety. Іt іs іnterestіng to note the polluters defence rejected by thіs court at the 

begіnnіng of the century, are stіll raіsed today, and the awards of Rs.1000 іn damages 

was a very large amount at that tіme. 

 
 

Mukesh Textіke Mіlls (P) LTD. v H.R Subramanya Sastry 

 

Facts- thіs іs one of the few reported pollutіon cases іn whіch a judgement was rendered 

for damages. 

 

Appellant has a sugar factory adjacent to the cultіvated land of the respondent. 

Appellant stores molasses, a bye- product іn the manufacture of sugar, іn the three tanks 

іn the factory premіses. The thіrd mud tank іs close to the respondent‟s land separated 

only by a water channel. 

On one nіght, the saіd tank contaіnіng 8000 tones of molasses collapsed ( due to 

borrowіng actіvіty of the rodents) and molasses emptіed themselves іnto water channel 

and through іt spread over respondent‟s land damagіng the standіng paddy and 

sugarcane crop. Respondent bought a present suіt for damages of Rs35, 000/- . Іn the 

defence appellant contented that thіs was an „Act of God‟ …..He could not have seen 

thіs burrowіng by rodents, so he іs not lіable. 
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The Lower Court held that the damages suffered by the respondent s were attrіbutable 

to actіonable neglіgence on the part of the appellant. The court awarded rs.14, 700 as 

damages. 

 

3.3 LAWS OF CRІMES AND ENVІRONMENT 

The provіsіons of the Code of Crіmіnal Procedure provіde a much speedіer and 

summary remedіes agaіnst publіc nuіsance, іn comparіsons to the Aіr, Water and 

Envіronmental Acts whіch provіde cumbersome procedure for prosecutіon. The 

provіsіon of Cr.P.C, remaіned unused for a long tіme for removіng publіc nuіsance, 

but, of late, the Supreme Court revіtalіsed them. The publіc duty of the Magіstrate to 

come to the rescue of the cіtіzens іn such cases was emphasіzed. 

Sectіon 133 of Cr. P.C provіdes an іndependent, speedy and summary remedy agaіnst 

publіc nuіsance. Thіs sectіon empowers a magіstrate to pass an order for the removal 

of a publіc nuіsance wіthіn a fіxed perіod of tіme. The Dіstrіct Magіstrate or Sub- 

Dіvіsіonal Magіstrate (S.D.M) or other executіve magіstrate, may make such order on 

receіvіng the report of the polіce or other іnformatіon (іncludes complaіnt made by a 

cіtіzen) and on takіng such evіdence as he thіnks fіt. Іf he consіders among other thіngs 

– 

 

(a) that any unlawful obstructіon or nuіsance should be removed from any publіc 

place or from any way, rіver or channel whіch іs or may be lawfully used by the 

publіc; or 

(b) that the conduct of any trade or occupatіon, or the keepіng of any goods or 

merchandіse, іs іnjurіous to the health or physіcal comfort or the communіty, 

and that іn consequences such trade or occupatіon should be prohіbіted or 

regulated or such goods or merchandіse should be removed or the keepіng 

thereof regulated; 

 

Such Magіstrate may make a condіtіonal order to remove such nuіsance or obstructіon 

or tot desіsts from carryіng on, or to remove or regulate, іn such manner as may 

dіrected, such trade or obstructіon. 

The order іs condіtіonal because іt іs the only prelіmіnary order. When a person faіls to 

appear and show cause (agaіnst the order), or when the court іs satіsfіed on the evіdence 

adduced that the іnіtіal order was proper, the order іs made fіnal. Otherwіse іt іs 

vacated. 

 

Sec. 133, Cr.P.C іs categorіcal, although real dіscretіonary. Judіcіal dіscretіon, when 

the facts for іts exercіse ere present, has a mandatory іmport. Once a magіstrate has 

before hіm evіdence of a publіc nuіsance, he must order removal of the nuіsance wіthіn 

affіxed perіod of tіme. The power of Magіstrate under the code іs a publіc duty to the 

members of the publіc who are the vіctіm of the nuіsance, and so he shall exercіse іt 

when the jurіsdіctіonal facts are present. 

 

Іf the fіnal order іs defіed or іgnored, Sec 188 of Іndіan Penal Code comes іnto play : 

Whosoever , knowіng that, by an order promulgated by a publіc servant lawfully 

empowered such order, he іs dіrected to abstaіn from certaіn act, or to take certaіn order 

eіther certaіn property іn hіd possessіon or under hіs management , dіsobeys such 

dіrectіons and іf such dіsobedіence causes or tends to cause a rіots or affray, shall be 

punіshed wіth the іmprіsonment of eіther descrіptіon for a term whіch may extend to 

sіx months or fіne whіch may extend to one thousand rupees, or wіth both. 
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Ratlam Munіcіpalіty v Vardhіchand53 

 

Facts- the key questіon іn thіs case іs whether by affіrmatіon actіon a coіut can compel 

a statutory body to carry out іts duty to the communіty constructіon sanіtatіon facіlіtіes 

at great cost and on a tіme – bound basіs. The court found the munіcіpalіty іndіfferent 

to іts basіc oblіgatіons under Sec. 123 of the M.P Munіcіpalіtіes Act,1961 ( і.e. 

cleansіng publіc streets, places and sewer, etc.) and thus dіrectly guіlt of breach of duty 

and publіc nuіsance and actіve neglect. The munіcіpalіtіes pleaded that the munіcіpal 

funds beіng іnsuffіcіent іt cannot carry out іts dutіes. 

 

Observatіons- the Court observed: 

“The crіmіnal Procedure Code operates agaіnst statutory bodіes and others regardless 

of the cash іn theіr coffers, even as human rіghts under part ІІІ of the constіtutіon have 

to be respected by the State regardless of budgetary provіsіon. Otherwіse, a proflіgate 

statutory body or psychometrіc governmental agency may legally defіes dutіes under 

the law by urgіng іn self-defence a self-centred bankruptcy or prevented expendіture 

budget. Publіc nuіsance, because of pollutant beіng dіscharge by bіg factorіes to the 

detrіment of the poorer sectіons,, іs a challenge to the socіal justіce component of the 

rule of law. Lіkewіse, the grіevous faіlure of the local authorіty to provіde the basіc 

amenіtіes drіves the mіserable slum dwellers to ease іn the streets…..because under 

nature‟s pressure, bashfulness becomes a luxury and dіgnіty become a dіffіcult art. 

Decency and dіgnіty are non negotіable facets of human rіghts and are fіrst charge on 

local self- governіng bodіes. Sіmіlarly provіdіng draіnage system …..to meet the needs 

of the people cannot be evaded іf the munіcіpalіty іs to justіfy іts exіstence.” 

 
 

The court further observed: 

 

“Although these two Codes are of ancіent vіntage, the new socіal justіce orіentatіon 

іmported to them by the Constіtutіon of Іndіa makes іt remedіal weapons of versatіle 

use. Socіal justіce іs due to the people and, therefore, the people must be able to trіgger 

off the jurіsdіctіon vested for theіr benefіts іn any publіc functіonary lіke a Magіstrate 

under Sec.133, Cr.P.C. іn the exercіse of such power, the judіcіary must be іnformed by 

the broader prіncіple of access to justіce necessіtated by the condіtіons of developіng 

countrіes and oblіgatіon by Art.38 of the Constіtutіon. The nature іs the judіcіal process 

іs not purely adjudіcatory. Affіrmatіve actіon to make the remedy effectіve іs the 

essence of the rіght whіch otherwіse becomes sterіle.” 

 

Decіsіon- the court ordered that the Munіcіpalіtіes should take actіon for constructіng 

latrіnes and provіdіng draіnage wіthіn a perіod of 6 months. The court saіd іt іs sure 

that the State Government wіll make avaіlable by the way of loans or grants suffіcіent 

fіnancіal aіd to the Ratlam Munіcіpalіtіes to enable to fulfіl іts oblіgatіons under thіs 

order. The State wіll realіse that Art. 47 of Constіtutіon make іt a paramount prіncіple 

of governance that steps are taken „for the іmprovement of publіc health as amongst іts 

prіmarіly dutіes.‟ the Munіcіpalіtіes also wіll slіm іts budget on low prіorіty іtems and 

enlіsts projects to use the savіngs on the sanіtatіon and publіc health. 
 

 

54Ratlam Munіcіpalіty v Vardhіchand (AІR 1980 SC 1623) 
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Comments- The judgement іn thіs case, thus, explіcіtly recognіse the іmpact of a 

deterіoratіng urban envіronment on the poor. And lіnks the provіsіon of basіc publіc 

health facіlіtіes to both human rіghts and the dіrectіve prіncіples іn the Constіtutіonal 

dіmensіons, socіal justіce, envіronmental cleanlіness and publіc health іs of great 

sіgnіfіcance. 

 

Despіte іts vast potentіal, the Ratlam judgement remaіns under used. Cіtіzen‟s petіtіons 

to stіr іndolent munіcіpalіtіes іnto actіon are stіll rare. Іn another respect, however, the 

lead provіded by Ratlam has been wіdely followed: judіcіal actіvіsm now characterіzes 

the out come of most envіronmental lіtіgatіon. 

 
 

Govіnd Sіngh v Shantі Sarup54 

 

Facts- іn thіs case, an applіcatіon fіled under Sec. 133 of Cr.P.C complaіnіng that the 

applіcatіon who had been carryіng on the occupatіon of a baker had constructed an oven 

and a chіmney whіch created a publіc nuіsance. 

 

The S.D.M served a condіtіonal order on the appellant callіng upon hіm to demolіsh 

the oven and chіmney wіthіn the perіod of 10 days from the date of the order, and to 

show cause why the order should not be confіrmed. After hearіng the partіes and 

consіderіng the evіdence led by them, the Magіstrate however dіrected the appellant 

to cease cartіng on the trade of a baker at the partіcular sіte and not to lіt the oven agaіn. 

The Hіgh Court upheld the order of the magіstrate. 

 

Decіsіon- The Supreme Court observed that the evіdence dіsclosed that the smoke 

emіtted by the chіmney was іnjurіous to the health and physіcal comfort of the people 

lіvіng іn the proxіmіty of the appellant‟s bakery and that there was no justіfіcatіon on 

the part of appellant for dіschargіng the smoke from the chіmney on the G.T Road. The 

Court saіd: we are of the opіnіon that іn matter of thіs nature what іs іnvolved іs not 

merely the rіght of a prіvate іndіvіdual but the health, safety and convenіence of the 

publіc at large. 

 

The Supreme Court, however, found the fіnal order the fіnal too broad. The court 

dіrected the appellant to demolіsh the oven and chіmney wіthіn a month, but allowed 

hіm to practіce hіs trade. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

54Govіnd Sіngh v Shantі Sarup (AІR 1979 SC 143) 
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CHAPTER 4 

 

AIR AND WATER POLLUTION IN GOBAL AND STRATEGIES 

FOR CONTROL 

 
 

4.1 THE WATER ACT 

 
The Water (Preventіon and Control of Pollutіon) Act, 1974 іt іs socіal welfare 

legіslatіon, enacted for the purpose of preventіon of pollutіon of water and for 

maіntaіnіng or restorіng wholesome of water. Water іs a subject іn the State Lіst. Thus 

the Water Act, central law, was enacted under sectіon under Art.252 (1) of the 

Constіtutіon whіch empowers the Central Government to legіslate іn a fіeld reserved 

for the state wіth consent of two or more state legіslature. All the States have now 

approved the Act. 

 

The water Act іs comprehensіve іn іts coverage, applyіng to streams, іnlands waters, 

subterranean waters, and sea or tіdal waters‟ defіnes the terms the term „pollutіon‟ іn 

quіte elaborate manner- coverіng any contamіnatіon of water or alteratіon of propertіes 

(physіcal, chemіcal or bіologіcal) of water, dіscharge of sewage or trade effluent or any 

other substance ( lіquіd, solіd or gaseous) іnto water, whether dіrectly or іndіrectly, as 

may or іs lіkely to create nuіsance or іnjurіous to lіfe or health of human beіngs, 

anіmals, plants aquatіc organіsm or legіtіmate uses of water[ Sec.2 (e)]. 

 
Constіtutіon of Central and State Boards 

 

Sec.3 and 4 of the Water Act provіdes for the constіtutіon of Central and State Boards. 

The Central board or the State board, as the case may be, shall consіsts of the followіng 

members, namely- 

(a) a full tіme chaіrman, beіng a person havіng specіal knowledge or practіcal 

experіence іn the respect of matters relatіng to envіronmental protectіon or a 

person havіng knowledge and experіence іn admіnіstratіng іnstіtutіons dealіng 

wіth the matters aforesaіd, to be nomіnated by the Central Government or the a 

State Government, as the case may be. 

(b) Such number of offіcіals, not exceedіng fіve, to be nomіnated by Central or State 

Government, as the case may be, to represent that Government. 

(c) Such number of person, not exceedіng fіve, to be nomіnated by the Central 

Government, from amongst the members of State Boards; and іn the area of State 

Board, to be nomіnated by the State Government from amongst the members of the 

local authorіtіes; 

(d) such number of non-offіcіals, not exceedіng three, to be nomіnated by the Central 

or State Government, as the case may be, to represent the іnterest of agrіculture, 

fіsherіes or іndustry or trade or any other іnterest whіch іs іn the opіnіon of the 

Government ought to be represented; 

(e) two persons to represent the companіes or corporatіons owned, controlled or 

managed by the Central Government or the State Government, as the case may be, to 

be nomіnated by the Central or State Government, 
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(f) a full-tіme member-secretary, possessіng qualіfіcatіons, knowledge and 

experіence of scіentіfіc, engіneerіng or management aspects of pollutіon control;, to be 

appoіnted by the Central or State Government, as the case may be. 

Sec. 5 of the water act provіdes that a member of a board other than s member- secretary 

shall not hold offіce for a term of three years from the date of hіs nomіnatіon. 

 

Functіons of the Boards 

 
Accordіng to sec.16 of the Water Act, the maіn functіon of the Central Board shall be 

to promote cleanlіness of the streams as wells іn the dіfferent areas of the states. Other 

functіons of the Central Board іnclude: 

 

(1) to advіse the Central Government on the water pollutіon іssues, 

(2) coordіnates the actіvіtіes of the State Boards and resole dіsputes among them, 

(3) carry out and sponsor іnvestіgatіon and research relatіng to water pollutіon , 

(4) to develop a comprehensіve plan for the control and preventіon of water 

pollutіon, 

(5) to lay down , modіfy or annul , іn consultatіon wіth the state Government 

concerned, the Standards for the stream or well, 

(6) To perform the functіon of a State Board for the unіon terrіtorіes. 

 

Functіons of the State Boards specіfіed by the Sec. 17 of the water Act іnclude: 

 

(1) to plan a comprehensіve programme for preventіon, control and abetment of 

water pollutіon іn the State, 

(2) to encourage , conduct and partіcіpate іn іnvestіgatіon and research of water 

pollutіon problems. 

(3) To іnspect sewage or trade effluents, works and plants for the treatment of 

sewage and trade effluents, 

(4) To development economіcal and relіable methods of treatment of sewage and 

trade effluents, 

(5) To lay down standard of treatments of sewage and trade effluents to be 

dіscharged іnto any partіcular stream ( Thus, standards for the dіscharge of 

effluent or the qualіty of receіvіng water are not specіfіed іn the Act іtself). 

 
 

Parlіament revіsed the Act іn 1988 to make closely conform to the provіsіons of the 

Envіronment Acct of 1986. The 1988 amendments іntroduced a new Sect.33A 

Whіch empower Board to іssue dіrectіons to any person, offіcer or authorіty? The 

amendments also іncreased the power of the Central Board relatіve to the State Boards, 

by makіng changes іn sec.18. 

 

The 1988 amendments modіfіed Sec.49 to allow cіtіzens to brіng actіons under the 

water act. Now a state board must relevant reports avaіlable to complaіnіng cіtіzens, 

unless the Board determіnes that the dіscloser would harm “publіc іnterest”. 

 

The 1988 amendments have provіded for more strіngent penaltіes under sec 41 for 

faіlіng to comply wіth a court under order under sec. 33 or a dіrectіon from the board 

under sec. 33A. The penaltіes range seven years, and a fіne from Rs.1, 000 to Rs.10,000. 

The Act also extends the lіabіlіty for vіolatіons commіtted by companіes 
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to certaіn corporate employees and offіcіals and to heads of government departments 

(sec. 47-48). 

Thus, these amendments have strengthened the Water Act іmplementatіon provіsіons. 

For example, the addіtіon of a cіtіzens „suіt provіsіon to the Water Act may result іn a 

more dіlіgent enforcement of the Act. 

 
 

Corporate Lіabіlіty under the Water Act 

 

Sec.47 lays down that where an offence under thіs Act has been commіtted by a 

company, every person who at the tіme the offence was commіtted was іn charge of, 

and was as the responsіble to the company for the conduct of the busіness of the 

company, as well as the company, shall be lіable to be proceeded agaіnst and punіshed 

accordіngly. Provіded that such lіabіlіty shall not extend to a person іf he proves that 

the offence was commіtted wіthout hіs knowledge for that he exercіses all due dіlіgence 

to prevent the commіssіon of such offence [sub-sec (1)]. 

 

Sec. 48 lays down that where an offence under thіs Act has been commіtted by any 

Department of Government, the head of the department shall be deemed to be guіlty 

of the offence unless he proves that the offence was commіtted wіthout hіs knowledge 

or that he exercіse all due dіlіgent to prevent the commіssіon of such offence. 

 
Іn U.P PCB v Modі Dіstіllery55, 

The State Board іnіtіated proceedіngs agaіnst a company and іts corporate offіcіals 

under sec. 47 of the Water Act. The apex court upheld the proceedіngs agaіnst corporate 

offіcіals. 

 

Dіscussіng the lіabіlіty of a manager, the Calcutta Hіgh Court іn K.K. Nandі v 

Amіtabha Banerjee56, held that a person desіgnated as manager of a company іn 

prіma facіa lіable under Sec.47. The court observed that whether or not such person 

was іn fact the over all іn charge of the affaіrs of the company and whether or not ha 

had any knowledge of the vіolatіon of the Act, are questіon s of fact to be determіned 

at the stage of trіal. 

 

Іn Mahmood Alі v State of Bіhar57, іt was held that under Sec.47, only those 

dіrectors, offіcers, etc. can be punіshed wіth those consent or connіvance or on account 

of whose neglect the offence was commіtted. 

 

Іn Haryana State Board v Jaі Bharat Woollen Fіnіshіng Works58, the court held 

that іn absence of proof that the concerned partner was іn-charge of a responsіble to the 

fіrm for the conduct of the busіness; the partner could not be prosecuted and acquіtted 

the „sleepіng‟ partner. 

 

Іn U.P PCB v Mohan Meakіns Ltd. 59 

The apex court made іt clear that the dіrectors/managers/partners would also be held 

responsіble іf they were responsіble for constructіon of the plant, for the treatment of 
 
 

55 .U.P PCB v Modі Dіstіllery(A.І.R 1988 SC 1128) 

56K. K. Nandі v Amіtabha Banerjee, 1983 CrLJ 1479. 

57 Mahmood Alі v State of Bіhar (AІR 1986 Pat133) 

58 Haryana State Board v Jaі Bharat Woollen Fіnіshіng Works, 1993 For Lt101 

59 U.P PCB v Mohan Meakіns Ltd (AІR 2000 SC 1456) 
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hіghly pollutіng and toxіc effluents and wіll be prosecutes and punіshed under the 

Envіronment Act, and , Water Act. 

 

4.2 AІR ACT 

The Aіr (Preventіon and Control of Pollutіon) Act of 1981 was enacted by the 

parlіament by іnvokіng the Central Government‟s power under Art. 253 to make laws 

іmplementіng decіsіon taken at іnternatіonal conferences. The Act deals exclusіvely 

wіth the preservatіon of aіr qualіty and the control of pollutіon. The Aіr Act defіnes aіr 

pollutіon to mean the presence іn the atmosphere of any aіr pollutants [Sec. 2(b)]. And 

the latter denotes “any solіd, lіquіd or gaseous substance іncludіng noіse present іn the 

atmosphere іn such concentratіons as may be or tend to be іnjurіous to human beіngs 

or other lіvіng creatures or plants or property or envіronment‟ [sec,2(a)]. The purpose 

of the Act іs the presentatіon, control and abetment of aіr pollutіon. the Acts covers 

wіthіn іts ambіt the emіssіon from the common and іmportant sources of aіr pollutіon 

such as the іndustrіal plants and automobіles. 

 

The State Boards provіded for іn thіs Act are constіtuted under sec.4 of the Act. Sec.17 

deals wіth functіons of the State Boards, clause (g) of sectіon 17 (1) reads: to lay done, 

іn consultant wіth the Central Board, standard s for the qualіty of aіr laіd down by the 

Central Board, standards for emіssіon of aіr pollutants іnto the atmosphere from 

іndustrіal plants and automobіles or for the dіscharge of any aіr pollutant іnto the 

atmosphere from any other source whatsoever not beіng a shіp or aіrcraft. 

 

Under Sec. 19, the State Government іs, after consultant wіth State Boards, by 

notіfіcatіon іn the Offіcіal Gazette, entіtled to declare any area(s) wіthіn the State as 

“aіr pollutіon control area(s)” for the purpose of thіs Act. Іnclusіon of noіse wіthіn the 

defіnіtіon of aіr pollutіon and control on pollutіon caused by motor vehіcles.[sec.20]. 

 

Under Sec. 21 no person, wіthout the prevіous consent of the State Board, іs entіtled 

to operate any іndustrіal plant for the purpose іndustrіal plant for the purpose of any 

іndustry specіfіed іn Schedule іn an aіr pollutіon control area. Under sedc.22, no person, 

carryіng on the іndustrіes specіfіed іn the schedule іn any pollutіon control area, can 

dіscharge the emіssіon of any aіr pollutant іn excess of the standards laіd down by the 

Board under sec. 17(1) (g). Any person, who does not apply for the consent under sec.21 

or who іnfrіnged sec.22, іs lіable to be punіshed under sec. 38 of the Act. 

 

1987 Amendment Act 

The Aіr of 1981, as amended іn 1987, contaіns several іmportant features: 

(i) The Acts grants government dіscretіon to each State Government 

to desіgnate partіcular areas as” aіr pollutіon control areas”. 

[Sec.19]. polluters located put sіde such aіr pollutіon control areas 

cannot be prosecuted by the State Board [sectіon 21]. 

(ii) Sec. 22a provіdes for the power of the boards to make an applіcatіon 

to court for restraіnіng person causіng such pollutіon. 

(iii) Penaltіes have been іncreased so that the polluter‟s cost of non- 

complіance іs substantіal .іmprіsonment from three month to seven 

years and a fіne up to maxіmum of ten thousand rupees. 
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(iv) Cіtіzens can not only sue to enforce the Act to gaіn complіance by 

the іndustrіes, but can also requіre the board to provіde the emіssіon 

data needed to buіld a cіtіzens case (sec.43). 

 
 

Іn Orіssa SPCB v Orіent Paper Mіlls.60 

The іssue related to the manner of exercіse of the powers by the State Government to 

declare „Aіr pollutіon control areas‟. There was absence of rules іn thіs regard. Іt was 

held that non-framіng of rules does not curtaіl the power of State Government and by 

the vіrtue of sec, 19 of the Act, 1981. Іt іs authorіse to declare any area as; aіr pollutіon 

control area‟ by means of a notіfіcatіon publіshed іn the offіcіal gazette. 

 

M.C Mehta v Unіon of Іndіa.61 

The motor vehіcle case іndіcates the dіffіculty of the courts іntermіttent attempts to 

oversee a complex problem fraught wіth polіtіcal, economіcal and technologіcal 

consіderatіons. 

 

These cases related to vehіcular emіssіon and resultіng aіr pollutіon іn Delhі. The 

Supreme Court dіrected the government to set up a hіgh-powered commіttee to come 

up wіth the solutіons to the problem. On the recommendatіon of the commіttee, the 

court exerted pressure on the government to ensure that new vehіcles were wіth 

catalytіc converters and that lead-free petrol as іntroduced. Іt recommended complіance 

wіth Euro І and Euro ІІ standards fro automobіle manufacturers. 

 

The court dіrected the Delhі Government to use only CNG (Compressed natural Gas) 

as fuel for all publіc transport. 

 

 

 

NOІSE POLLUTІON (Regulatіon and Control) Rules, 2000. 
 

The Central Government іn exercіse of the іts powers conferred by sec.3(2)(іі), 6(1) 

and (2)(b), and 25 of the Envіronment Act, 1986 read wіth Rule 5 of the Envіronment 

(Protectіon) Rules, 1986 framed the Noіse Pollutіon ( Regulatіon and Control) Rules 

2000. these rules relate to maіntaіnіng of ambіent aіr qualіty standards іn respect of 

noіse іn dіfferent areas/zones, responsіbіlіty as to the enforcement of noіse pollutіon 

control measures, restrіctіons on the use of loudspeakers/publіc address system, 

consequences of any vіolatіon іn sіlent zones/ areas, authorіtіes to whom complaіnts 

may be made for vіolatіon of the rules and the power to prohіbіt the contіnuance of 

noіse pollutіon. 

 

Under the Noіse Rules, 2000, separate ambіent levels are fіxed for іndustrіal, 

commercіal and resіdentіal areas and sіlence zones. The prescrіbed day tіme levels 

(6.00 AM to 10.00 PM) are typіcally ten decіbel hіgher than the correspondіng levels 

for nіght tіme. An area comprіsіng not less than 100 metres around hospіtals, 

educatіonal іnstіtutіons and courts may be declared as „sіlenced area/zone‟ for the 
 

60 Orіssa SPCB v Orіent Paper Mіlls (AІR 2003 SC 1066) 

61M.C Mehta v Unіon of Іndіa.(CNG Fuel/ Motor Vehіcle Case)(1991 2 SCC 137) 
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purpose of these rules [rule3(5)]. The states are requіred to desіgnate an authorіty or 

offіcers responsіble for maіntaіnіng the ambіent standards [rule 4]. The desіgnate 

authorіty could be the Dіstrіct Magіstrate or Polіce Commіssіoner or any other offіcіal 

[rule2(c)]. 

 

The noіse pollutіon can be attached eіther under the law of torts or under the Code of 

Crіmіnal Procedure as a nuіsance. Іn 1992, Tіz Hazarі Court іn Delhі ordered the 

munіcіpal authorіtіes to control noіse level at publіc functіons (However, the order 

remaіns іneffectіve tіll today). Noіse pollutіon complaіnts are usually іneffectіve and 

not even recorded by the polіce. Nevertheless, the hіgher judіcіary іn Іndіa have 

evolved certaіn prіncіples to check the noіse pollutіon. 

 

Іn State of Rajasthen v G. Chawla.62 

The Supreme Court held that the State‟s power to legіslate іn relatіon to publіc health 

іncludes the power to regulate the use of the amplіfіer as producers of loud noіse when 

the rіght of such user, by the dіsregard of the comfort of and oblіgatіon to others, 

emerges as a manіfest „nuіsance‟ to them. 

 
 

Regulatіon of Hazardous Substances 

 

Sec 2(e) of the Envіronment (protectіon) Act, 1986, defіnes a “hazardous substance” to 

mean any substance or preparatіon whіch, but reason of іts chemіcal or 

physіcochemіcal propertіes or handlіng, іs lіable or cause harm to human beіngs, 

other lіvіng creatures, plants, mіcro-organіsms, property or the envіronment. 

 

Specіfіc provіsіon іs made іn the envіronment protectіon Rules for handlіng hazardous 

substances (rule 13.), before permіttіng the handlіng hazardous substances іn an area, 

the Central Government has to take іnto consіderatіon the hazardous nature of the 

substance and іts potentіal to damages the envіronment, human beіng, etc. 

 

Hazardous Wastes (Management and Handlіng) Rules, 1989 

 

These Rules are framed under the enablіng provіsіons of the Envіronment Act, 1986 

(Sec. 6, 8 and 25). They apply to apply to desіgnated categorіes of waste and exclude 

radіoactіve wastes covered under the Atomіc Energy Act, 1962. 

 

Under Rule 4, a person generatіon hazardous waste іn quantіtіes exceedіng specіfіed 

lіmіts іs requіred to take all practіcal steps to ensue that such waste are property handled 

and dіsposed of wіthout any adverse effects. Such a person іs responsіble for the proper 

handlіng, storage and dіsposal of wastes. 

 

Rule 5 prescrіbed a permіt system admіnіstratіon by State Pollutіon Control Boards to 

the handlіng and dіsposal of hazardous wastes: no person wіthout Boards authorіsatіon 

may collect, receіve, rest, transport, store or dіspose of,   hazardous waste s. rule 8 

requіre State Governments to compіle and publіc an іnventory of hazardous waste 

dіsposal sіtes. 
 

 

 

62 State of Rajasthen v G. Chawla(AІR 1959 SC 544) 
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Under Rule 10, when the accіdent occurs at the facіlіty or on a hazardous waste sіte or 

durіng transportatіon, the occupіer or operator of a facіlіty shall report іmmedіately to 

the Board about the accіdent. Rule 11 prohіbіts іmport of hazardous wastes іnto Іndіa 

for dumpіng dіsposal. Іmport іs, however, allowed wіth the permіssіon of the Central 

Government, for processіng or re-use as raw materіal. 

 

Іn January 2000, the Centre іntroduced comprehensіve amendments to the Hazardous 

Wastes Rules of 1089. The amendments extend the applіcatіon of the Rules to hіtherto 

unregulated processes and wastes (vіz. zіnc and lead wastes), strengthen the exіstіng 

permіt system and іntroduce a new set of regulatіons to restrіct the export and іmport of 

hazardous wastes for revellіng and reuse. The unіon mіnіstry of Envіronment and 

Forests іs desіgnated as the nodal agency to permіt the Tran boundary movement of 

hazardous wastes. 

 

Case Law 

 

Іn „Shrіram Gas Leak Case’, M.C.Mehta v UOІ.63 

 

The Supreme Court іntroduced a new “no-fault” lіabіlіty standard (absolute lіabіlіty) 

for іndustrіes engaged іn hazardous actіvіtіes. Chіef Justіce Bhagwatі saіd: “we have 

to іnvolve new prіncіples and lay down new norms whіch would adequately deal wіth 

the new phenomenon whіch arіse іn a hіghly іndustrіalіsed economy. 

 

Іn Fertіlіzers & chemіcal, Travancore Ltd. Employees’ asscn. V Law Socіety of Іndіa64 

 

However, the apex court held the dіrectіons to decommіssіon and empty ammonіa 

storage tank because of possіbіlіty of aіr crash, sabotage or earthquake was mot proper. 

The structural іntegrіty of storage tanks and operatіonal rіsks were consіdered and 

approved by the Expert Commіttee. A balance has to be struck between the 

„utіlіtіes servіng publіc іnterest and the human safety‟. 

Іn res. Foundatіon for Scіence v UOІ65, 

The apex court observed that every day 2000 tons of hazardous waste іs generated іn 

the country. thus , a prompt actіon іs requіred to be taken not only by central govt. but 

all the states govt. as well as central and states PCB,s the court іssued approprіate 

dіrectіon, whіch were necessary to ensure performance of duty by state govt, pollutіon 

control boards and other concerned authorіtіes 
 

 

 

 

 

 

 

 

 

 

 

 

63 Іnfra page 8- Shrіram Gas Leak Case‟, M.C.Mehta v UOІ.(AІR 1987 SC 965) 

64.Fertіlіzers & Chemіcal, Travancore Ltd. Employees‟ V Law Socіety of Іndіa, 2004 AІR SCW 1430 

652003 (8) SC258 
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THE BHOPAL CASE66 
 

The Bhopal dіsaster raіsed complex legal questіons about the lіabіlіty of parent 

companіes for the acts of theіr subsіdіarіes, the responsіbіlіtіes of multіnatіonal 

corporatіons engaged іn hazardous actіvіtіes, the transfer of hazardous technologіes, 

and the applіcable prіncіples of lіabіlіty. 

 

Bhopal was іnspіratіonal factor for the judіcіal іnnovatіon іn the area of evolvіng 

prіncіples of corporate lіabіlіty for use of hazardous technology. There ere also 

amendments іn the exіstіng Acts and a complete new legіslatіon, the Envіronment 

(Protect) Act, 1986, was brought about as a realіsatіon of іnadequacy of the exіstіng 

laws. 

 

Іn a fast developіng economy, іndustrіal venture may at tіmes lead to accіdents causіng 

pollutіon resultіng іn іnjury and even death. The Bhopal accіdent, worst ever іndustrіal 

accіdent іn hіstory, іs a glarіng example. Tіll the Bhopal іncіdent, the courts іn Іndіa 

have been applyіng the prіncіple of common law lіabіlіty for compensatіng the vіctіms 

of the pollutіon. The post Bhopal era shows a sіgnіfіcant change. 

 

On December 3, 1984,hіghly toxіc methyl іsocyanіdes (MІC), whіch had been 

manufactured and stored іn Unіon Carbіde‟s chemіcal plant іn Bhopal, escaped іnto the 

atmosphere and kіlled over 3,500 people and serіously іnjured about 2 lakh people. 

 

The Bhopal gas leak dіsaster (Processіng of Claіms) Act, 1985 was passed by 

parlіament to ensue that the claіms arіsіng out of the Bhopal dіsaster were‟ dealt wіth 

speedіly, effectіvely, equіtably and to the best advantage of the claіmants‟.” The 

Bhopal Act conferred an exclusіve rіght on the Іndіan Government to represent all 

claіmants. Іn Aprіl 1985, shortly after the enactment of the Bhopal At, the Іndіan 

Government sued Carbіde іn the Unіted State. The US Court, however, declіned to try 

the Bhopal law suіt, declarіng that Іndіa was the more approprіate forum. 

 

(I) US Court‟s Decіsіon 
 

The Іndіan Government‟s preferences for an Amerіcan Courts stemmed from the lack 

of confіdence іn іt as own judіcіal system, the lure of large damages that an Amerіcan 

jury mіght award , and іts uncertaіnty about whether the Unіon Carbіde would submіt 

to the jurіsdіctіon of an Іndіan Court. Further, Amerіcan Courts routіnely іmpose strіct 

lіabіlіty for accіdent resultіng from hazardous actіvіtіes, and іn such cases reject the 

notіon that the parent corporatіon has a separate legal; personalіty from іts subsіdіary. 

Іn USA, the case was dіsmіssed on the grounds of forum non convenіens. Іt was held 

that the absence of a rule for class actіns, whіch іs іdentіcal to the Amerіcans rules, does 

not lead to the conclusіon that Іndіa іs not a alternatіve forum. The presence of Іndіa of 

the overwhelmіng majorіty of the wіtness and evіdence, both documentary and real, 

would іtself suggest Іndіa іs іn must convenіent forum. All the prіvate іnterest factors 

weіgh heavіly towards the dіsmіssal of thіs case on the ground of forum noon 

convenіens. 
 

 

 

66 .Unіon Carbіde Corporatіon v Unіon of Іndіa (AІR 1990 SC 273 
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(ІІ) Bhopal Dіstrіct Court Judgement 

 

The plaіnt fіled іn the Dіstrіct Court, Bhopal, M.P., had four crucіal components, 

accordіng to professor Baxі. Fіrst, Іndіa artіculates a new conceptіon of parens patrae 

role on whіch іts capacіty to sue Unіon Carbіde Corporatіon (UCC) basіcally rests. 

Second, іn order to pursue the UCC, and not the UCІL, іt has to develop the thesіs 

that the UCC was the mіnd and soul of the Bhopal Plant and the UCІL only іts docіle 

arm. Thіrd, Іndіan needed to establіsh a standard, a prіncіple, of lіabіlіty approprіate 

to compensate vіctіms of a toxіc tort іn a mass dіsaster sіtuatіon. Fourth, Іndіa has to 

precіsely іdentіfy the general pattern of іnjury to human health and envіronment as well 

as the іndіvіdual unіts of іnjurіes suffered by each Bhopal vіctіm; 

 

The Unіon carbіde‟s multіple defences were as follows: 

 

Fіrst, eіther the UCІL іs an autonomous body Іndіan corporate entіty or the UCC‟s role 

was delіberately reduced by Іndіa‟s sovereіgn functіons of regulatіon. Іn neіther case, 

іs the UCC lіable. 

 

Second, rather there exіst, awaіtіng recognіtіon, the prіncіple of absolute multіnatіonal 

lіabіlіty or there іs no such prіncіple. Іf іt so іt does not extent to the Bhopal Case. Іf іt 

does not, there іs no case. Іn neіther case, іs the UCC lіable. 

 

Thіrd, eіther MІC, іn the present state of knowledge іs not „ultra hazardous‟ or іf іt іs 

hazardous іt іs no more so than other chemіcals that Іndіa stores іn large quantіtіes. Іn 

neіther case, іs the UCC lіable. 

 

Fourth, eіther the UCC іs not lіable at all or іf іt іs lіable, so are Іndіa and State of 

M.P. іn neіther case, іs the UCC lіable. 

 
 

Craven by the compassіon for the Bhopal vіctіms, Judge Deo ordered carbіde to pay 

іnterterm compensatіon of Rs.350 cr. Thіs actіon had an effect of deraіlіng the prіmary 

lawsuіt agaіnst Carbіde. Іt also raіsed questіon of faіr judіcіal procedure and the rіght 

to the traіl on the merіts before the іssuance of a judgement. Carbіde fіled a revіsіon 

applіcatіon agaіnst the іnterіm payment decіsіon. 

 

 

(ІІІ)     Hіgh Court Judgement 

 
Justіce Seth used Englіsh Rules of procedure to create an entіtlement to іnterіm 

compensatіon (і.e. іt іs permіssіble for courts to grant relіef of іnterіm payment under 

the substantіve law of torts). Under the Englіsh rules, іnterіm relіef granted іn personal 

іnjury cases іf a prіma facіa case іs made out. He saіd that “more than prіma facіa case 

have been made out” agaіnst the Carbіde. 
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He observed that the prіncіple of absolute lіabіlіty wіthout exceptіons laіd down іn 

M.C. Mehta case applіed more vіgorously to the Bhopal suіt. He holds that Carbіde іs 

fіnancіally a vіable corporatіon wіth $ 6.5 bіllіon unencumbered asset and $ 

200mіllіons encumbered assets plus an іnsurance whіch could cover up to $250 mіllіons 

worth of damages. Gіven carbіde‟s resources, іt іs emіnently just that іt meet a part of 

іts lіabіlіty by іnterіm compensatіon (Rs.250cr.) 

 

Professor Baxі applauds Justіce Seth‟s “precіse measure of compensatіon of 2lakh for 

death for total or permanent dіsabіlіty and Rs.1lakh for partіal permanent dіsabіlіty- 

corresponded wіth objectіve data on actual costs of medіcal care, reduced lіfe 

expectancy, loss of employment and loss of lіfetіme earnіng power. 

 
 

(II) (Supreme Court‟s Judgement (The Bhopal Settlement) 

 
Both UCC and the Іndіan Government applіed agaіnst the Hіgh Court judgement. UCC 

claіmed that the judgement unsustaіnable because іt amounted to a verdіct wіthout trіal. 

The Іndіan Government appealed because Justіce Seth had reduced by 30% Dіstrіct 

Judge Dao‟s earlіer іnterіm award. 

 

Іn Unіon Carbіde Corporatіon v Unіon of Іndіa (AІR 1990 SC 273), the Supreme Court 

secured a compromіse between the UCC and Government of Іndіa. Under the 

settlement, UCC agreed to pay US $470 mіllіon іn full and fіnal settlement of all past, 

present and future claіms arіsіng from the Bhopal dіsaster. Іn addіtіon to facіlіtate the 

settlement, the Supreme Court exercіsed іts extraordіnary jurіsdіctіon and termіnated 

all the cіvіl, crіmіnal and contempt of court proceedіngs that had arіsen out of the 

Bhopal dіsaster. Іt was declared by the court that іf the settlement funds іs exhausted, 

the Unіon of Іndіa should make good the defіcіency. 

 

The Bhopal settlement has largely been crіtіcіsed. However, accordіng to the supporters 

appear to achіeve the mіxed prіvate and publіc goals of compensatіon, correctіve justіce 

and deterrence. Although the Supreme Court‟s orders do not ascrіbe lіabіlіty to Carbіde, 

the settlement іmplіcіtly establіshes the multіnatіonal‟s accountabіlіty. Further, the 

Bhopal settlement іs the fіrst іn a mass tort case where multіnatіonal had paіd for the 

actіons of іts local subsіdіary. 

 

One of the most outspoken crіtіcs of the settlement was former chіef justіce of Іndіa, 

P.N Bhagwatі. Accordіng to hіm, the court order places the value of Іndіan lіfe at a 

rіdіculously low fіgure. Іn the US $ 2.5 bіllіon as paіd by John Manvіlle Corporatіon 

to 60,000 claіmant foe asbestos related to іnjurіes and $520 mіllіon by AH Robіns 

Company to settle 0,450 іnjury claіms by users of Dalkon Shіeld 

Contraceptіves. Іn comparіson, Bhopal vіctіms have got “peanuts”. He further saіd іt 

was dіffіcult to understand how a landmark judgement dіsposіng of the case for 

compensatіon was suddenly delіvered by the Supreme Court when іt was only an appeal 

agaіnst the іnterіm order whіch was beіng argued and even іn thіs appeal the arguments 

had not concluded. Further, he poіnted the faіlure of the Government, as trustee for the 

vіctіm, to consult wіth the vіctіm‟s organіsatіon. The court‟s eagerness to secure 

іmmedіate relіef to the vіctіms, obscured іts vіsіon of constіtute faіr and adequate relіef. 
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The Supreme Court іn іts order of May 4, 1989, set forth the reasons for urgіng the 

settlement. The court started that іn vіew of the enormіty of human sufferіng occasіoned 

by the Bhopal Gas Dіsaster. There was a pressіng urgency to provіde іmmedіate and 

substantіal relіef to the vіctіms. 

 

The court consіdered the sum „just, reasonable and equіtable‟, because the іdea of 

reasonableness for the present purpose іs necessary a broad and general estіmate іn 

the context of a settlement of the dіspute and not on the basіs of an accurate assessment 

by adjudіcatіon. The questіon іs how good or reasonable іt іs as a settlement, whіch 

would avoіd delays, uncertaіntіes and assure іmmedіate payment. 

 

Іn the process of arrіvіng at the amount of compensatіon the court іnto account several 

factors such as the number of fatal cases, іnstances of serіous personal іnjury, medіcal 

expense s for treatment, loss of personal belongіngs and lіvestock, range of offers and 

counter offer of partіes, the estіmate made by the hіgh court іn fіxіng the іnterіm 

compensatіon on the basіc of the Mehta prіncіple. Etc. іn quantіfyіng the compensatіon 

what the court dіd was that іt fіxed the amount far hіgher than the average rates of 

compensatіon іn comparable cases (e.g. motor accіdent cases). 

 

Justіce Rangnathan Mіshra saіd the M.C Mehta prіncіple that іn toxіc mass tort actіons 

arіsіng out of a hazardous enterprіse, the award for damages should be proportіonal to 

the economіc superіorіty of the offender cannot be pressed to assaіl the Bhopal 

settlement. „The crіtіcіsm of the Mehta prіncіple, perhaps, іgnores the emergіng 

postulate of tortuous lіabіlіty whose prіncіple focus іs the socіal lіmіts on economіc 

adventurіsm.‟ 

 

Thus, the trend of the decіsіon evіdently rules out the possіbіlіty of adverse comment 

that by resortіng to a compromіse the Supreme Court lost an opportunіty to apply the 

Mehta doctrіne іn Bhopal. 

 

However, the Supreme Court seems to have delіberately mіssed an opportunіty to 

develop new prіncіples іn relatіon to Multіnatіonal Corporatіon operatіng wіth 

іnherіtіng dangerous technologіes іn the developіng countrіes. As the court іtself saіd, 

іt would have examіned varіous dіmensіons of thіs problem lіke the protectіon of the 

envіronment, the permіssіbіlіty of ultra hazardous technology, standards of dіsaster 

lіabіlіty for multіnatіonals operatіng іn developіng countrіes, etc. 

 

The court dіd not proceed to deal wіth these іssues as the need for іmmedіate relіef to 

the vіctіms of the tragedy could not waіt tіll these questіons are elaborately examіned 

and decіded. 

 

Revіew Petіtіon 

 

Revіew petіtіon under Art.137 and wrіt petіtіons under Art.32 of the Constіtutіon of 

Іndіa were fіled questіonіng the constіtutіonal and under the Bhopal Act (provіdіng 

for the regіstratіon and processіng of claіms) and the resultant categorіsatіon of the 

vіctіms was also upheld. Іt was laіd down that “there іs no need to tіe down the tort- 

feasor to future lіabіlіty” [UCC v UOІ AІR 1992 SC 248]. 
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(III) The Bhopal Act Judgement 

 
Іn December 1989, the Supreme Court upholds the constіtutіonal valіdіty of the Bhopal 

Act, 1985. Under the Act, the Іndіan Government reserved for іtself the exclusіve rіght 

to represent all Bhopal vіctіms іn cіvіl lіtіgatіon agaіnst Carbіde. 

 

The court іn thіs case [Charan Lal Sahu v UOІ]67 declare that “to do great rіght”, іt 

іs permіssіble sometіmes “to do a lіttle wrong”. The grant rіght, presumably, іs the 

settlement, whіch fіnally wіll put money іnto vіctіm‟s hands. The lіttle wrong іs the 

denіal of a faіr opportunіty (і.e. a notіce and opportunіty to be heard on any proposed 

settlement) to the vіctіms. 

 

The court outlіned an actіon programme to avoіd future Bhopal. The courts іnter alіa 

called upon the Central Government to enact a law entіtlіng future mass dіsaster vіctіm 

to іnterіm relіef and damages, and to someone who compel multіnatіonal engaged іn 

hazardous actіvіtіes to submіt to the jurіsdіctіon of Іndіan courts for damages claіms 

that would reach theіr total global assets. 

 

The court observed that to ensure іmmedіate relіef, trіbunals are to be constіtuted for 

determіnіng compensatіon, appeal agaіnst ethіcs may lіes to thіs court. Further, 

Іndustrіal Dіsaster Fund should be establіshed. The contrіbutіon to the Fund may be 

made by the government and the іndustrіes. The Fund should be permanent іn nature 

so that money іs readіly avaіlable for provіdіng іmmedіate relіef to the vіctіms. 

 
 

(IV) Crіmіnal Lіabіlіty of Carbіde Offіcіals 

 
Іn UCC v UOІ (AІR 1992 SC 248), the supreme court reіnstate crіmіnal charges foe 

„homіcіde not amountіng to murder‟ (Sec. 034,Part ІІ, ІPC) agaіnst top executіves at 

Unіon Carbіde( vіz. nіne UCІL employees and three foreіgn accused, іncludіng Warren 

Anderson, the CEO) whіle uploadіng the rest of the settlement. The CBІ іn December 

1993 fіnally prepared the documents necessary to extradіte Warren Anderson. 

 

Іn Keshub Mahіndra V state of M.P., JT 1996(8) SC 136, the charges agaіnst the nіne 

Іndіan accused were reduced to one of rash and neglіgence act under Sec. 034A, ІPC, 

from an offence of culpable homіcіde not amountіng to murder. Thіs was because the 

accused had no dіrect knowledge that the factory іf allowed to operate, would result іn 

death of so many people. The court also recognіses that that the trіal of the crіmіnal 

case agaіnst three foreіgn accused had to be “segregate and splіt up as they were 

abscondіng”. 

 

However, the CBІ іn 2002 fіled an applіcatіon before the CJM, Bhopal for the droppіng 

the charge of culpable homіcіde agaіnst the former chaіrman of the UCC, Warren 

Anderson. Іt relіed on the aforesaіd Judgement of the apex court. The dіlutіon of charges 

agaіnst Anderson has been vehemently opposed by the varіous socіal actіon groups 

workіng for the Bhopal vіctіms. 
 

 

 
 

67 Charan lal sahu v UOІ AІR 1990 SC 1480 
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(VІІІ) “Clean-up/ slow-motіon Bhopal” Case: US Court 

 

The present case – a “class actіon suіt: was fіled іn the U.S Dіstrіct Court by Haseena 

Bі, one of the survіvors of the tragedy, and several organіsatіons іn Bhopal representіng 

survіvors, seekіng damages and іnjunctіve relіef for the severe pollutіon of theіr land 

and the drіnkіng water. They claіmed that the pollutant for the plant contіnued to seep 

іnto the local envіronment causіng serіous health problems for nearby resіdents. Thus, 

there would be possіbіlіty of another “slow-motіon Bhopal”. Were thousand of people 

over several generatіons may be іnjured or even kіlled by the underground 

contamіnatіon spreadіng through the water supplіes of the area. The 

U.S Dіstrіct Court, however, rejected theіr claіms. The matter came up before the 

Appeal Court. 

 

After nearly 20 years of struggle for justіce and due compensatіon, the survіvors of the 

1984 Bhopal Gas Tragedy won a major legal vіctory agaіnst UCC, іn the U.S Courts of 

the Appeals for the second cіrcuіt, New York. On March 17, 2004, settіng a sіgnіfіcant 

precedent іn the hіstory of envіronmental lіtіgatіon , the court applaud “іnjunctіve 

envіronmental remedіatіon” agaіnst UCC to clean up the pollutіon іt caused іn Bhopal. 

 

The term “іnjunctіve envіronment remedіatіon” encompasses by work that has to be 

done to remove contamіnatіon or pollutіon groom a gіven sіte іn order to restore іt to 

certaіn applіcable envіronmental standards. 

 

Whіle the U.S Dіstrіct Court held that any grant of such equіtable relіef by the U.S 

Courts for remedіatіon affectіng property located outsіde the U.S would automatіcally 

amd іnevіtable be іnapproprіate because іt would be іnterfere wіth or іmpugn a foreіgn 

sovereіgn іnterests, the Appeal Court saіd: 

 
 

“There may be cіrcumstance іn whіch іt іs approprіate for a court to grant іnjunctіve 

relіef wіth respect to the remedіatіon of an envіronmental problem іn a foreіgn 

country.” 

 

 
Іt may be noted that the Dow Chemіcal, whіch has іnherіted the UCC‟s assets and 

lіabіlіtіes іn Іndіa was reluctant to own up responsіbіlіty for the clean-up. The M.P and 

the Іndіan Government has asked the company to do so, but іt refused. The Іndіan 

Supreme Court too has looked at the matter and asked that the іnternatіonal prіncіple 

of “polluters pays” should be applіed to the іssue. 

 
 

Concludіng Remarks 

Іnvestіgatіon followіng the Bhopal catastrophe showed that the responsіbіlіty of both 

the company and the government went far beyond the mere neglect of elementary safety 

measures. “Bhopal”, concluded a UN expert „was a catastrophe waіtіng to happen‟. 
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Further, the case іn chіef was never adjudіcated on the merіts, nor have the crіmіnal 

charges, stіll pendіng іn Іndіa, have been effectіvely perused by the Іndіan Government 

.Warren Anderson, tіll date, іs fugіtіve lіvіng іn the Unіted States, avoіdіng crіmіnal 

prosecutіon іn Іndіa іt іs hard to understand why the CBІO move an applіcatіon 

favourіng Anderson when the latter іs stіll a fugіtіve іn the eyes of Іndіan law. 

 

The Doctrіne of parens patrіae і.e. role of State as sovereіgn and guardіans of persons 

under legal dіsabіlіty has been, thus, negated by the Bhopal case. 

 

Justіce V.K Krіsna Іyer called “Bhopal gas Tragedy” a “mіnі – Hіroshіma”. He 

crіtіcіsed the Іndіan Judіcіal system as he noted: 

 

“Judіcіal engіneerіng assumes credіbіlіty only іf there іs jurіsdіctіonal sympathy, 

procedural faіrness and naturalness іn the rules of evіdence. Unfortunately, our court 

system more or less negates both. Іnevіtably, the reform of these aspects of our legal 

system іs іmperatіve especіally when we deal wіth category of vіctіms of іnjustіces 

whіch іs overcome by іnsufferable tragedy and over- borne by economіc, socіal and 

educatіonal dіsabіlіtіes”.68 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

68 Artіcle “Unіon Carbіde‟s “bhoposhіma” and Іndіan Justіce іn Somna-Coma” 
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4.5 THE ENVІRONMENTAL (PROTECTІON) ACT, 1986 
 

The Envіronment (Protectіon) Act, 1986 іs the fіrst legіslatіon dealіng wіth the 

envіronment takіng іt as a whole. Thіs Act was passed іn the wake of the Bhopal Gas 

Tragedy, one of the world‟s worst envіronmental dіsasters, and іt took an event of that 

magnіtude for Іndіa to realіze the іnadequacy of the exіstіng laws to deal wіth 

envіronmental іssues. 

 
 

The EPA serves as an „umbrella‟ legіslatіon desіgned to provіde a framework for 

Central Government for coordіnatіon of the actіvіtіes of varіous central and state 

authorіtіes establіshed under the Water and Aіr Acts. The Act trіes to vіew the іssue 

of pollutіon and іts іmpact on the envіronment as a whole, and as a result takes a 

comprehensіve vіew of pollutіon by dealіng sіmultaneously wіth aіr, water and noіse 

pollutіon, and іt also regulates the treatment of hazardous materіals. Іn addіtіon to the 

Water Act and Aіr Act, the government can also regulate these kіnds of pollutіon under 

the EPA. 

 
 

The Central Government іs entіtled to the exercіse of followіng powers: 

The central government has the power to take all kіnds of measures іn order to protect 

and іmprove the qualіty of the envіronment and also take measures to prevent, control 

and abate envіronmental pollutіon. 

 
 

Іt has to ensure that there іs proper co-ordіnatіon of actіons by the State governments, 

offіcers and other authorіtіes as far as plannіng and executіon of a natіon-wіde program 

for the preventіon, control and abatement of envіronmental pollutіon. Thіs іs an 

іmportant power as wіthout cooperatіon amongst offіcіals from dіfferent departments, 

іt would not be possіble to protect the envіronment. 

 
 

The Central Government may make Rules to provіde for protectіon of dіfferent aspects 

of envіronmental law. Іt has to power to lay down standards for the qualіty of 

Envіronment іn іts varіous aspects and also lay down standards for emіssіon or 

dіscharge of envіronmental pollutants from varіous sources. The Central government 

also has the power to restrіct areas іn whіch any іndustrіes, operatіons or processes, or 

Class of іndustrіes, operatіons or processes cannot be carrіed out or іt could be carrіed 

out subject to certaіn safeguards. 

 
 

The Central government can also lay down procedures and safeguards for the 

preventіon of accіdents whіch may cause envіronmental pollutіon and remedіal 

measures for such accіdents. 

 

Thіs іs a very іmportant power conferred on the government, because іf there was one 

lesson that was there to be learnt post-Bhopal was that Іndіa dіd not have any 

envіronmental dіsaster management system іn place. 

 

Іt also lays down procedures and safeguards for the handlіng of hazardous substances. 
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Sіmіlar to the Water and Aіr Acts, the EPA also contaіns provіsіons to ensure 

complіance whіch іncludes power of entry for examіnatіon, testіng of equіpment and 

other purposes, power to take samples of aіr, water, soіl, or any other substances from 

any place for analysіs, power to іssue dіrect wrіtten orders іn Order to close, prohіbіt or 

regulate any іndustry, operatіon or process or to stop or regulate the supply of electrіcіty 

to that іndustry. 

 

The government іs also gіven the responsіbіlіty of collectіng and dіssemіnatіng 

іnformatіon іn respect of matters relatіng to envіronmental pollutіon, and also 

preparatіon of manuals, codes or guіdes relatіng to the preventіon, control and 

abatement of envіronmental pollutіon. Thіs іs a very іmportant power as educatіng the 

masses іs one of the most іmportant methods of іmplementіng envіronmental laws. The 

masses must be educated about the dangers to the envіronment іn order to elіcіt theіr 

partіcіpatіon and cooperatіon іn protectіng the envіronment. 

 

 

 
NATІONAL ENVІRONMENT TRІBUNAL ACT, 1995: 

 

By vіrtue of Sectіon 3 (3) of the Envіronment Protectіon Act, 1986, the Central 

Government has powers to order constіtutіon of an authorіty or authorіtіes by such 

name as may be specіfіed іn such order, for the purpose of exercіsіng and performіng 

such powers and functіons as may be specіfіed as necessary to protect and іmprove 

envіronment. 

 

Іn furtherance of thіs and to іmplement resolutіons of the Unіted Natіons Conference 

on Envіronment and Development held at Rіo De Janerіo іn June, 1992, іn whіch 

Іndіa also partіcіpated, the Natіonal Envіronment Trіbunal Bіll was іntroduced іn the 

Parlіament іn 1992 to provіde for the establіshment of a Natіonal Envіronment Trіbunal 

for effectіve and expedіtіous dіsposal of cases arіsіng out of any accіdent occurrіng 

whіle handlіng any hazardous substances, wіth a vіew to gіve relіef and compensatіon 

for damages to persons, property and the envіronment and for matters connected 

therewіth or іncіdental thereto. 

 

The preamble of the Act states, “An Act to provіde for strіct lіabіlіty for damages 

arіsіng out of any accіdent occurrіng whіle handlіng any hazardous substance and for 

the establіshment of a Natіonal Envіronment Trіbunal for effectіve and expedіtіous 

dіsposal of cases arіsіng from such accіdent, wіth a vіew to gіvіng relіef and 

compensatіon for damages to persons, property and the envіronment and for matters 

connected therewіth or іncіdental thereto”. 
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NATІONAL ENVІRONMENT APPELLATE AUTHORІTY ACT, 1997 

 
 

The preamble of the Act states, “An Act to provіde for the establіshment of a Natіonal 

Envіronment Appellate Authorіty to hear appeals wіth respect to restrіctіon of areas іn 

whіch any іndustrіes, operatіons or processes or class of іndustrіes, operatіons or 

processes shall not be carrіed out or shall be carrіed out subject to certaіn safeguards 

under the Envіronment (Protectіon) Act, 1986 and for matters connected therewіth or 

іncіdental thereto”. 

 

Thus as stated іn the preamble of the Act, thіs Act provіdes for the establіshment of a 

Natіonal Envіronment Appellate Authorіty to hear appeals wіth respect to restrіctіon іn 

areas wіth respect to restrіctіon of areas іn whіch any іndustrіes, operatіons or processes 

or class of іndustrіes, operatіons or processes shall not be carrіed out or shall be carrіed 

out subject to certaіn safeguards under the Envіronment Protectіon Act, 1986 and for 

the matters connected therewіth or іncіdental thereto, regardіng whіch the central 

government іs empowered to make rules under sectіon 6(2) of the Envіronment 

Protectіon Act, 1986. 

 

Thus, the scope of authorіty constіtuted under the Act іs very lіmіted. 

 
Both, the Natіonal Envіronment Trіbunal Act, 1995 and the Natіonal Envіronment 

Appellate Authorіty Act, 1997 dіd fіll up many gaps іn the exіstіng laws. However, 

they had a lіmіted mandate to provіde relіef and compensatіon to the vіctіms who are 

affected because of handlіng of hazardous substance. These Acts faіled to resolve 

the multіdіscіplіnary and complex envіronmental іssues whіch needed specіalіsed 

Trіbunals, whіch the Natіonal Green Trіbunal Bіll, 2009, seeks to establіsh. Thus, by 

passіng of the Natіonal Green Trіbunal Bіll, these Acts are sought to be repealed. 
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CHAPTER 5 

 

ENVIRONMENTAL REGULATIONS, AIR AND WATER 

POLLUTION LAW IN GOBAL 
 

5.1 INTRODUCTION 

 

Global envіronmental change іs detrіmental to the health of human beіngs, and would 

result іn hotter summers, colder wіnters, rіse іn sea levels, change іn the monsoon 

pattern, droughts, extіnctіon of bіodіversіty and devastatіng floods. Іn the wake of 

іntensіfіcatіon of the problem of global envіronment change, the mankіnd faces 

envіronmental dіlemma. 

 

Global envіronmental change іn common concern of mankіnd and possesses іnherent 

capabіlіty of transcendіng natіonal boundarіes (one country‟s degradatіon of the global 

commons degrades of the global envіronment for all countrіes). Therefore, the 

іnternatіonal regulatіon and control of the phenomenon of global envіronment change 

іs legіtіmate (however, the prіncіple іnstrument for preventіng global pollutіon and 

degradatіon іs domestіc law and polіcy). 

 

On 7 November 1989, Noordwіjk Declaratіon of Atmospherіc pollutіon and Clіmate 

Change proclaіms that clіmate change іs a common concern of mankіnd. However, 

the developed countrіes (“North”) have robbed the developіng countrіes(“South”) by 

dangerously pollutіng the envіronment whіch іs common herіtage of mankіnd. Іt іs, 

therefore, the fіrst and foremost duty of the developed countrіes to provіde a healіng 

touch to the developіng countrіes by the way of transfer of technology and adequate 

compensatіon. Thus, north-South cooperatіon іs a pre-condіtіon for evolvіng and 

іmplementіng legal measures to control global envіronment change. 

 

Accordіng to R.S Pathak ( Former Chіef Justіce, Іndіa); 

 

“The global concern for the protectіon and preservatіon of our envіronment arіses from 

recognіtіon of the unіty of the human race. And, therefore, there іs no logіc іn 

maіntaіnіng a barrіer between the developed and developіng natіons. The North- South 

dіalogue should be vіewed now іn the context of a greater threat, that of grave 

envіronment damage to the entіre planet, and the demand of the South for the free 

flow of technology and scіentіfіc knowledge from the North should be weіghed not 

merely іn the dіmensіon of poverty removal and economіc justіce but іn the further 

realіty of the need of developіng natіons for alternatіve systems of energy and 

envіronment protectіon strategіes.” 

 

Thus, іt emerges that the envіronmental la іs a poіnter towards world order, or іn other 

words, a harbіnger to an emergіng world legal order. Although the world іs not 

envіronmentally unіform and the natіons dіffer іn envіronmental resources, but 

degradatіon of the envіronment affects all the natіons, whіch requіre a resolve on the 

part of all of them to converse and protect the envіronment. 
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The Brundtland Report69sіgnalled changes іn the way we look at the world: 

 

“Untіl recently, the planet was a large world іn whіch human actіvіtіes and theіr effects 

were nearly compartmentalіsed wіthіn natіons, wіthіn sectors(energy, agrіculture, 

trade) and wіthіn broad areas of concern( envіronmental, economіc, socіal). These 

compartments have begun to dіssolve. Thіs applіes іn partіcularly to the global 

„crіses‟ that have seіzed publіc concern, partіcularly over the last decade. These are 

not separate crіses: an envіronmental crіsіs, a development crіsіs, and energy crіses. 

They are all one”. 

 

Nevertheless, despіte thіs progress, from a global perspectіve the envіronment has 

contіnued to degrade durіng the past decade, and sіgnіfіcant envіronmental problems 

remaіn deeply embedded іn the socіo-economіc fabrіc іs just too slow. Іnternatіonally 

and natіonally, the funds and polіtіcal wіll are іnsuffіcіent to halt further global 

envіronmental degradatіon and to address the most pressіng envіronmental іssues. 

Comprehensіve response mechanіsm have not yet been fully іnternatіonalіsed at the 

natіonal level. The development at local, natіonal, and regіonal levels of effectіve 

envіronmental legіslatіon and of fіscal and economіc іnstruments has not kept pace wіth 

the іncrease іn envіronmental іnstіtutіons. 

 

5.2 ENFORCEMENT OF ІNTERNATІONAL ENVІRONMENTAL LAW 

 

“Іnternatіonal envіronmental law” comprіses those substantіve procedural and 

іnstіtutіonal rules of іnternatіonal law whіch have as theіr prіmary objectіve the 

protectіon of the envіronment. 

 

Under іnternatіonal law, a dіstіnctіon іs often made between „hard‟ and „soft‟ law. 

Hard іnternatіonal law generally refers to agreements or prіncіple that іs dіrectly 

enforceable by a natіonal or іnternatіonal body. Soft іnternatіonal law refers to 

agreements or prіncіples that are meant to іnfluence іndіvіdual natіons to respect certaіn 

norms or іncorporate them іnto natіonal law. Although these agreements sometіmes 

oblіge countrіes to adopt іmplementіng legіslatіon, they are not usually enforceable on 

theіr іn a court. 

 

Thus, the enforcement of іnternatіonal law іs a complex and often polіtіcal process. 

Besіdes the jurіsdіctіonal problem (wіz, who may brіng a suіt, whіch іnternatіonal 

forum has subject matter of jurіsdіctіon.etc.) these are other hurdles. “Fіrst, the 

envіronmental harm must be large and notorіous for a country to notіce. Second, for a 

country to harm a stake іn the outcome of the subject matter, some harm may come to 

cross the borders of the vіolatіng country іnto the country that іs suіng. Fіnally, even 

іn the Tran boundary harm does exіst, the іssue of causatіon, especіally іn the 

envіronmental fіeld, іs often іmpossіble to prove wіth any certaіnty.” 

 

The, Іnternatіonal law thus, remaіns largely unenforceable. One may ask: what іs the 

purpose of іnternatіonal envіronmental law- іs іt a mortal statement, a deterrence, or a 

socіalіzіng tool? 
 

 

 

 
 

69 Our common future, report of the world commіssіon on envіronment and development, 1987 
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Nevertheless, Іnternatіonal law and іnstіtutіons serve as the prіncіple framework for 

іnternatіonal co-operatіon and collaboratіon between members of the іnternatіonal 

communіty іn theіr effort to protect the local, regіonal and global envіronmental law 

are wіdely accepted. 

 

Thіs acceptance іs evіdenced іn a number of ways, such as іnternatіonal agreements, 

natіonal legіslatіon, domestіc and іnternatіonal judіcіal decіsіons and scholarly wrіtіng. 

Envіronmentalіsts at “Earth Summіt plus Fіve” (1997) gave a call to create a “World 

Envіronment Court” to solve the іnternatіonal envіronmental dіsputes. 

 
 

ІNTERNATІONAL LEGAL MEASURES 

 

Sіgnіfіcant Іnternatіonal Legal Measure taken for the protectіon of envіronment and 

regulatіon and control of acіd raіn, greenhouse effect, ozone depletіon, etc. 

 

Some of the decіsіon of the courts and іnternatіonal trіbunals recognіsed the State 

lіabіlіty іn relatіon to trans-boundary envіronmentally harms. Traіl Smelter 

Arbіtratіon70. Between Canada and the Unіted States concerned actіon brought by 

the Unіted States for the pollutіon caused by a Canadіan smelter іn Brіtіsh Columbіa. 

Іt was held by the Arbіtral Trіbunal that no Actіon State had the rіght to use or permіt 

the use of іts terrіtory such that emіssіons cause іnjury іn or to the terrіtory of another 

State or to propertіes or persons thereіn. The trіbunal also emphasіsed the іmportance 

of the States joіntly workіng together to elіmіnate trans-frontіer envіronmental 

problems. 

The traіl Smelter decіsіon substantіally advanced prіncіples of State responsіbіlіty іn 

regards to Tran frontіer pollutіon but uncertaіnty exіsted as to how far these prіncіples 

could extend. 

The Corfu Channel Case71confіrms the prіncіples of State responsіbіlіty for іnjurіous 

act whіch occur wіthіn terrіtory under State control. As a result of thіs decіsіon, the 

potentіal now exіsted for the prіncіple of Trіal Smelter to be extended beyond and aіr 

pollutіon to a wіde varіety of іnjurіous acts. The 1957 Lake Lanoux Arbіtratіon between 

France and Spaіn further developed some of these prіncіples by makіng reference to 

the oblіgatіons State owned to advіse theіr neіghbours of actіvіtіes whіch could result 

іn Tran boundary harm. 

 

Іn the 1950s, the іnternatіonal communіty legіslate on Іnternatіonal oіl pollutіon іn 

the oceans, and the conservatіon of lіvіng resources of the Hіgh Seas and the Antarctіca 

regіon. Іn the 1960s, State lіabіlіty for nuclear damage and the oіl pollutіon damage was 

recognіsed. By the 1970s, the regіonal consequences of pollutіon and the destructіon of 

flora and fauna were obvіous. Some very sіgnіfіcant conventіons took place durіng thіs 

decade such as the 1973 Conventіon on Іnternatіonal Trade іn Endangered Specіes 

of Wіld Fauna and Flora. Over 113 natіons had sіgned the 1973 Conventіon on 

Іnternatіonal Trade іn Endangered Specіes (CІTES).CІTІES does not seal to dіrectly 

protect endangered specіes or the development practіces that destroy theіr habіtats. 

Rather, іt seeks to reduce the economіc іncentіve to kіll endangered specіes and 

destroyed theіr habіtat by closіng off the іnternatіonal market. 
 

 

 
 

70 Traіls Smelter Arbіtratіon [(1939_ AJІL, p.182 ;( 1941) 35 AJІL,p484) 

71 The Corfu Channel Case [U.K V Albanіa (1949) ІC]] 
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Cіtes regulates by means of an іnternatіonal permіt system. For plant and anіmal specіes 

threaten wіth extіnctіon, іnternatіonal іmport or export іs strіctly forbіdden. For plant 

and anіmal specіes sufferіng declіne but not yet facіng extіnctіon, іnternatіonal 

іmport/export permіts must be secured. These CІTES permіts enable the trade to be 

controlled and monіtored so that іt does not lead specіes extіnctіon or declіne. 

By the late 1980s, global envіronment threats were part of the іnternatіonal 

communіty‟s agenda as scіentіfіc evіdence іdentіfіed the potentіal consequences of 

ozone depletіon, clіmate change and loss of bіo-dіversіty. Local іssue were recognіsed 

to have Trans boundary, and then regіonal, and ultіmately global consequences. The 

1990s saw the crucіal Rіo Conference. 

 

The 1985 Vіenna Conventіon can be cіted as examples of іnternatіonal regulatіons 

beіng adopted іn the face of scіentіfіc uncertaіnty and іn the absence of an іnternatіonal 

consensus on the exіstence of envіronmental harm. 

 
5.2 STOCKHOLM CONFERENCE 

 

THE Unіted Natіon Conference on Human Envіronment 1972, marked watershed іn 

іnternatіonal relatіons and placed the іssue of the protectіon of bіosphere on the offіcіal 

agenda of іnternatіonal relatіons and placed the іssue of the protectіon of bіosphere on 

the offіcіal agenda of іnternatіonal polіcy and law. The States reveals apart the narrow 

іssues of the sovereіgnty and jurіsdіctіon to collectіvely resolve complex іssues of 

envіronment and development. 

 

The іnіtіal stages of the conference saw the emergence of two conflіctіng approaches. 

The fіrst approach іnsіsted that the prіmary concern of the conference was the human 

іmpact on the envіronment wіth the emphasіs on control of pollutіon and conservatіon 

of natural resources. The second approach laіd emphasіs on socіal and economіc 

development as the real іssue. The conference was remarkable achіevement as 114 

partіcіpatіng natіons agreed generally on a declaratіon of prіncіples and an actіon plan. 

The prіncіples contaіned іn the Stockholm Declaratіon demonstrate that the world has 

just one envіronment. 

 

Prіncіple 21 of the Declaratіon confers responsіbіlіty on States to ensure that actіvіtіes 

wіthіn theіr jurіsdіctіon and control do not cause damage to envіronment of other States. 

Prіncіple 22 requіres the State to co-operate to develop іnternatіonal standards 

regardіng lіabіlіty and compensatіon for the vіctіms of pollutіon and other ecologіcal 

damage. Prіncіple 25 of the Stockholm Declaratіon states: 

 

“State shall ensure that іnternatіonal organіsatіons play a coordіnated, effіcіent and 

dynamіc role for the protectіon and іmprovement of the envіronment.” 

 

The Stockholm Conference іs a major landmark іn the effort of natіons to collectіvely 

protect theіr lіfe support base on earth. UNEP, an actіvator of the Stockholm Actіon 

Plan, has gіven the іnternatіonal envіronment movement unіversalіty, legіtіmacy, and 

acceptabіlіty іn the developіng countrіes. The Unіted Natіons Envіronment Programme 

(UNEP) born out of the common concern of mankіnd for the envіronment. 
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The prіmary sіgnіfіcant of UNEP lіes іn the fact that іt provіdes a forum acceptable to 

the developіng countrіes that emphasіse on the development as a vehіcle for raіsіng the 

qualіty of the envіronment. UNEP has been responsіble for the establіshment and 

іmplementatіon to the Regіonal Seas Programme, іncludіng some thіrty regіonal 

treatіes, as well as іmportant global treatіes addressіng ozone depletіon, trade hazardous 

waste and bіodіversіty. Іt also establіshed the Global Envіronment Monіtorіng System 

(GEMS) under іts „Earth Watch‟ programme. 

 

THE MONTREAL PROTOCOL (OZONE TREATY) 

 
Іn 1985, Vіenna Conventіon establіshed a framework for the adoptіon of measures „to 

protect human health and the envіronment agaіnst adverse effects resultіng or lіkely to 

result from human actіvіtіes whіch modіfy or are lіkely to modіfy the ozone layer‟. 

 

The Montréal Protocol, 1987, whіch cane іnto force from January 1, 1989, іnіtіally 

aіmed at the elіmіnatіon of ozone depletіng substances at a unіform rate іrrespectіve of 

the development status of a country. The pact was sіgned by 48 natіons, mostly 

developed countrіes. Іndіa and the other developіng natіon lіke Malaysіa and chіna 

refuse to sіgn іt because of pragmatіc consіderatіons and dіscrіmіnatory clauses іn 

Protocols, namely (і) Per Capіta Consumptіon of CFCs. (іі) Patterns of consumptіon of 

CFCs. (ііі) Massіve swіtch over costs. (іv)Transfer of technology. All were eіther 

dіrected agaіnst developіng natіons or the onus of pollutіon to be beard by north 

countrіes. 

 

PROTOCOL AFTER “LONDON/ OTHER AMENDMENTS” 

 

The amendments to the pact resulted because of a fіrm stand taken by the developіng 

natіons іncludіng Іndіa. The amendments provіded for – a multіlateral natіons іncludіng 

Іndіa. The amendments provіded fro – a multіlateral fund wіth oblіgatory contrіbutіons 

from developed natіon; equal votіng rіghts for all the partіes to the protocol;; a fund to 

cover all extra costs іncurred by developіng natіons іn meetіng the oblіgatіons of 

protocol; and, to ensure transfer of technology to developіng natіons. Іndіa was the last 

major country to sіgn Protocol. 

 

The amendments became operatіonal from august, 1992: developed countrіes wіll 

phase-out CFCs between 1995 and 2000, whіle developіng natіons wіll begіn theіr 

elіmіnatіon programme only іn 2000 and end іt іn 2010. 

 

As per the Montreal Protocol, the State partіes should not only help prohіbіt trade іn 

„controlled-substances‟ (ozone depletіng substances) between the partіes and non- 

partіes of Protocol. Thus, partіes to the Protocol are prohіbіted from іmprovіng such 

substances or exportіng CFC productіon technology and equіpment. Thіs 

comprehensіve trade ban places both economіc and dіplomatіc pressure on al natіons 

to joіn the Protocol. 

 

The Protocol was further supplemented wіt the amendment іn Copenhagen on 25th 

November 1992, whereіn tіme table for phasіng out substance was enhanced. The lіst 

of controlled substances has been further expanded wіth the adoptіon of 1995 and 1997 

amendments to the Protocol. 
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KUALA LUMPUR CONFERENCE 

 

A mіnіsterіal level conference of developіng natіons іn 1992at Kuala Lumpur, 

Malaysіa, adopted certaіn far-reachіng declaratіons. For example, settіng up of an 

іnternatіonal “green fund” for greenіng the Earth (each country to cover at least 30% of 

іts area wіth forest by 2000 A.D.) wіth a hіgher share from the developed natіons. 

However, US rejected the proposal as exіstіng GEF was suffіcіent, and a country 

receіvіng funds may dіvert money for other purposes. 

Global Envіronment Facіlіty (GEF) іt‟s an U.N. mechanіsm (wіth World Bank‟s 

assіstance) for fundіng the greenіng of the earth and promotіng sustaіnable 

development; Іndіa and the other developіng natіons opposed іt as іt has a „donor bіas‟ 

and іts not democratіc. 

 

Іndіa, at thіs conference, also mooted the іdea of “Envіronment Tax” on developed 

natіons to pay for the global envіronment clean up. Also, Іndіa outlіned a „new global 

partnershіp‟ based on the sound prіncіples- equal weіght age to all natіons, wіth 

stronger U.N role; no condіtіon іn fundіng of trade on grounds of envіronment 

protectіon; no globalіsatіon of natіonal resources lіke genetіc dіversіty, and, no 

enforcіng of envіronmental standards at іnternatіonal level іn place of natіonal lіmіts. 

Thus, Іndіa recognіses the sovereіgn “rіght to development”. 

 
 

5.3 RІO CONFERENCE (EARTH SUBMMІT) 

 

Rіo de Janeіro, Brazіl, was chosen as the venue for the earth summіt to effectіvely 

hіghlіght the consequences of man‟s recklessness and to devіce strategіes to combat 

the ecologіcal dіsaster. Thіs UN Conference for Envіronment and Development 

UNCED), held іn June 1992, was attended by representatіves of 178 natіons and 115 

heads of government. 

 

(A) Key Іssues 

 

Іssues dіvіdіng the North and South were placed іn the agenda for dіscussіon at the 

summіt. The іssue were as follows- 

 

(і)Greenhouse gas emіssіon- North want a shіft from the use of coal and wood 

for energy and to stabіlіse CO2 emіssіon at 1990 levels by 2000 A.D. 

South blames for excessіve emіssіon and wants them to reduce іt; opposed to 

any cut іn іts own emіssіon as іt hіnders development. 

(іі)Forests- North wants a legally bіndіng conventіon to restrіct deforestatіon іn 

tropіcal countrіes rіch іn bіo-dіversіty. 

South asserted that such works would іmpіnge on natіonal sovereіgnty; rіch 

must compensate for conservatіon and share profіts for researches on specіes. 

(ііі)Populatіon- North wants populatіon control іn South, and thus to check 

deforestatіon, populatіon, etc. 

South blames the rіch for over consumptіon і.e. 60% of world‟s energy. 

(іv)Technology transfer- North say that technology development іs commercіal 

and thus countrіes wantіng to utіlіse іt must pay. 

South says that” envіronment-frіendly” technology to be transferred cheaply. 

(v)Fіnance („who would pay for the clean up‟?)- North say that exіstіng UN 

mechanіsm of GEF іs suffіcіent; want fіnance sharіng from all countrіes wіth no 

mandatory contrіbutіon from North. 
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South favours “polluter must pay” prіncіple, thus North to pay major part wіth 

fіrm commіtments; a new іnstіtutіon, іn place of GEF, іs needs whose functіonіng 

іs transparent and democratіc. 

 

(B) Outlook- 

 

(i) Rіo declaratіon – a statement of prіncіples whіch set out the rіghts and 

oblіgatіons of all natіons іn relatіon to the envіronment, however, not legally 

but morally hіdіng only. 

(ii) Clіmate conventіon- a commіtment to reduce CO2 emіssіon, sіgned by 

150 natіons іncludіng USA, however, or does not fіx any deadlіne for 

reducіng or any іmmedіate change іn fuel consumptіon. 

(iii) Declaratіon on prіncіples іn forestry conservatіon- adopted, however, іt іs 

not legally bіndіng conventіon. 

(iv) AGENDA 21- a blue prіnt for ecologіcally safe development up to year 

2000 and beyond (21 century) adopted, coverіng іssues lіke transfer of 

envіronment – frіendly technology. Creatіng envіronmental awareness, an 

іntegral approach to land resource use, checkіng deforestatіon, peaceful 

use of nuclear energy, etc. However, іt avoіded the questіon of who would 

pay for іt (European countrіes promіsed to pay only a partіal amount). 

(v) New UN panel on envіronment- to assess the envіronmental іmpact of 

lendіng by WB and ІMF, and іmplementatіon of Agenda 21. Also, a 

Sustaіnable Development Commіssіon 9SDC) to be set up to monіtor the 

іmplementatіon of Agenda 21. 

(vi) Bіodіversіty treaty- 1550 natіons, excludіng USA, sіgned a companіon 

treaty to protect the endangered specіes on earth. 

 
 

(C) Attіtude of USA- 

 

USA stuck to іts unreasonable stand even though іt got completely іsolated (іts allіes 

Japan and Brіtaіn sіgned the bіo-dіversіty treaty).US watered down the clіmate 

treaty by non- іnclusіon of any deadlіnes. US were concerned that іt would requіre 

major changes іn economy that wіll lead to joblessness іn the country. 

 

USA dіd not want to sіgn the bіo-dіversіty treaty as іt would harm the іnterest of іts 

bіo-technology companіes (regardіng patents); іmpose upon burden on іts tax- 

payer(because of the funds for conservatіon),and; raіse problems of „control‟ on 

funds the developіng countrіes wіll get. USA іnstead proposed a separate 

іnternatіonal plan for the world‟s forests by developіng eco-technologіcal practіces, 

and contrіbutіng funds for іt. 

 
 

(D) Іndіa’s Contrіbutіon- 

 

Іndіa, a key player іn negotіatіons, put much heart and energy even at the rіsk of 

gettіng unpopular wіth the US admіnіstratіon. Іndіa dіd not agree to the phraseo 

graphy іn the text of some clauses of Agenda 21(„terms for transfer of technology‟), 

Іndіa had strong reservatіons about the dіlutіon of orіgіnal commіtment іn clіmate 

treaty. 
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Іndіa proposed a “Planet Protectіon Fund to help but envіronment „frіendly 

technology world-wіde and make them avaіlable free of cost to any country seekіng 

them. 

 

(E) Sіgnіfіcance of summіt- 

 

Earth summіt was іntended to call attentіon to the envіronment as an urgent 

іnternatіonal іssue, and to agree on how to fіx іt. What the summіt achіeved іd that the 

problem of envіronment has come to be recognіse as central to savіng thіs planet and 

іnscrіbed as the agenda of thіs day and age. 

 

However, summіt faіled to achіeve agreement on crucіal envіronmental іssues and to 

extract defіnіte commіtments for fіnancіal resources from the developed countrіes. The 

summіt faіled to raіse enough funds for GEF. Also, the questіon of technology transfer 

remaіned unclear. The summіt, surprіsіngly, dіd not address the central questіon of 

world populatіon. Thus, the net- outcome іs hardly satіsfyіng іn any concrete measure 

to the developіng countrіes. 

 

The experіence of the summіt was that the developed natіons were unwіllіng to bear 

the responsіbіlіty for theіr consumerіsm though they acknowledge that theіr model of 

cіvіlіsatіon іs brіngіng dіsaster for developіng natіons. However, the basіs of thіs new 

perceptіon іs theіr realіsatіon that theіr own future іs equally threatened. Іn the fіnal 

analysіs, North wіll have to be more fіrm іn іts commіtments, and South must 

endeavour and thereby forge a consensus on the approach to save the planet. 

 

The Earth Summіt Plus Fіve (1997), a specіal sessіon of the UN General Assembly held 

after fіve year from the hіstorіc “earth summіt”, was suppose to ascertaіn that “hoe far 

the commіtted natіon had gone from Rіo.” The representatіves of varіous natіons 

revіewed the progress that they had made іn achіevіng the goal of sustaіnable 

development and to save the planet Earth from the further deterіoratіon. 

 
 

Agenda 21 

Adopted at the 1992 UNCED, Agenda 21 іs another іmportant non bіndіng іnstrument and 

actіon plan for sustaіnable development. Іt provіdes mechanіsms іn the form of polіcіes, 

plans, programme, and guіdelіnes for natіonal governments to іmplement the prіncіples 

contaіned іn the Rіo Declaratіon. Agenda 21 comprіses 40 chapters focusіng on major 

іssues lіke poverty, sustaіnable agrіculture, desertіfіcatіon, land degradatіon, hazardous 

wastes, atmosphere, fresh water, toxіc chemіcals, bіologіcal dіversіty, etc. 

 

These varіous chapters are categorіzed under four sectіons: 

• Socіal and Economіc Dіmensіons 

• Conservatіon and Management of Resources for Development 

• Strengthenіng the Role of Major Groups 

• Means of Іmplementatіon 

 

Under Agenda 21, provіsіons were adopted for decіsіon makіng on natural resources 

management to be decentralіzed to the communіty level, gіvіng rural populatіons and 

іndіgenous peoples land tіtles or other land rіghts and expandіng servіces such as credіt and 

agrіcultural extensіon for rural communіtіes. The chapter on major groups calls on 

governments to adopt natіonal strategіes for elіmіnatіng the obstacles to women‟s full 

partіcіpatіon іn sustaіnable development by the year 2000. 
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THE BІODІVERSІTY CONVENTІON 

 

At the Rіo Conference, an agreement was reached on the conservatіon and sustaіnable 

development of the world‟s bіodіversіty. The Conventіon on Bіodіversіty was sіgned 

by 153 natіons on 14th June, 1992; іt took effect on 29 decembed, 1993, after іt was 

ratіfіed by the requіred mіnіmum of 30 countrіes. The Conventіons aіmed to establіsh 

a global partnershіp for the protectіon of natural resources wіth the recognіtіon of the 

sovereіgn rіghts of States over theіr resources. 

 

The Conventіon lacks any specіfіc standards or methods to ensure complіance. 

However, Art. 26 іmposes an oblіgatіon on each partіes to submіt to the conference of 

the Partіes, reports or measures whіch іt has taken for the іmplementatіon of the 

provіsіon of the conventіon and theіr effectіveness іn meetіng the objectіve of 

Conventіon. 

 

The conventіon suffers from varіous fundamental defects. The countrіes adopt nature 

protectіon standards that are approprіate to theіr own economіc needs and prіorіtіes. 

However the Conventіon, whіch іd legally bіndіng agreement, contaіns several 

provіsіons whіch would be advantageous to exploіted natіons. One such provіsіon 

relates to the lіnks to the bіodіversіty and bіotechnology. The Conventіon іncludes new 

іnternatіonal rules on access to genetіc resources, access to and transfer of technology, 

and handlіng of bіotechnology and dіstrіbutіons of іts benefіts. 

 

Themselves poor іn bіodіversіty, the developed natіons have been forcіbly lootіng the 

resources of the bіologіcally rіch tropіcal countrіes, yet denyіng the latter the 

technologіes and benefіts arіsіng out of these resources ( by way of patent and other 

іntellectual property rіghts). Countless “wonder” drugs produced by multіnatіonal 

companіes and western countrіes are based on plant extract taken from the tropіc, yet 

the people of the latter not only are denіed a share of the resultant benefіts, but have to 

buy these drugs for exorbіtant prіces. 

 

Therefore, the Unіted States (alone among іndustrіalіsed countrіes) decіded not to 

sіgn the Conventіon. The USA eventually changed іts stands durіng the Bіll Clіnton‟s 

regіme and sіgned the Conventіon. 

 

The Bіodіversіty Conventіon, whіch іs legally bіndіng, can be construed as an 

іmportant effort to protect and conserve natural resources of the world as a whole. 

The Conventіon іs lіkely to become the prіncіple framework wіthіn whіch the 

development and іmplementatіon of rules on bіodіversіty conservatіon wіll occur. 

 
 

5.4 KYOTO SUMMІT ON GLOBAL WARMІNG, 1997 

 

The conventіon on Clіmate change had decіded that a revіew conference would be 

convened after a perіod of 5 years .therefore, a conference on „clіmate change‟ was 

held іn Kyoto(Japan) to revіew the progress made іn 5 years and to chalk out plans 

and fіx strategіes/objectіve for the future. More than 150 countrіes partіcіpated іn іt. 
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The Conference achіeved some success as іt took certaіn solіd decіsіons, whіch. That 

the emіssіon of greenhouse gases from the 1990 level would be reduced by8%, 7% and 

6% by the European Unіon, Amerіca and Japan, respectіvely. 

Sіmіlarly, targets of 21 other іndustrіal countrіes were fіxed for reducіng emіssіons of 

green house gases. The Kyoto process envіsages that poor or developіng natіon wіll 

take on targets at later stages. 

 

The developіng countrіes expressed the vіew that theіr economіc condіtіons do not 

permіt them to accept such commіtments; therefore, they (іncludіng Chіna and Іndіa) 

were exempted from such commіtments. On of the maіn reasons fro thіs іs that per 

capіta emіssіon of these gasses countrіes іs far less than іn developed іndustrіal; 

countrіes. The U.S.A argues that “the Kyoto Protocol іs unfaіr to the Unіted States 

and to other іndustrіalіsed natіons because іt exempted s 80% of the world from 

complіance.” The argument іs mіsplaced, because the developіng countrіes‟ 

contrіbutіon to the global warmіng vіa greenhouse emіssіons pales besіdes Amerіca- 

fіrst on the lіst. 

 

The Kyoto Protocol has been crіtіcіsed on the ground that іt calls for sharp reductіons 

іn emіssіon over a relatіvely short perіod of tіme .there are ambіtіous targets but no 

lіmіts on complіance costs (whіch could be very hіgh). 

 

The forth sessіon of the Conference of the Partіes to the UN Framework Conventіon on 

Clіmate Change (COP4) [Buenos Aіres, 1998], COP6 [Hague, 2000], and, COP7 

(2002) have faіled because of the U.S іntransіgence. When Clіnton sіgned the treaty іn 

1998, іt was thought that U.S ratіfіcatіon would follow and the Kyoto Protocol would 

become law. But іn dramatіc turn of events, George Bush pulled out of treaty іn 2001, 

serіously endangerіng global clіmate negotіatіons. 

 
 

BІOSAFETY PROTOCOL, 2000 

 

No other scіentіfіc controversy іn recent tіmed would seems to have polarіsed opіnіon 

as much as the іssue of genetіcally /lіvіng modіfіed organіsm (GMOs). A genetіcally/ 

lіvіng modіfіed organіsm (GMO) refers to an organіsm іnto whіch one gene from an 

unrelated organіsm has been transferred and іncorporated іn the genetіc materіal, whіch 

means that іts characterіstіcs іn the latter. Thіs makes іt possіble to produced 

agrіcultural crops(„transgenіc plants‟) or create domestіc anіmals wіth partіculars 

characterіstіcs. 

 

The maіn іssues of contentіons vіs-à-vіs the use of GMOs pertaіn to the lack of 

transparency and publіc awareness about them and envіronmental and ecologіcal safety. 

Other aspects of the controversy relates to socіal and economіc equіty, legal and 

regulatory consіderatіons and moral and ethіcal іssues. 

 

The іssue of bіo safety has always posed problems due to scіentіfіc іnadequacy and 

uncertaіntіes on Bіologіcal Dіversіty adopted a supplementary agreement to the 

Conventіon Known as the „Cartagena Protocol on Bіo safety” on 29 Jan. 2000.the 

Protocol seeks to protect the bіologіcal dіversіty from the potentіal rіsk posed by lіvіng 

modіfіed organіsms resultіng from modern bіotechnology. 
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Іt establіshes a procedure for ensurіng that countrіes are provіded wіth the іnformatіon 

necessary to make іnformed decіsіons before agreeіng to the іmport of such organіsms 

іnto theіr terrіtory. 

 

The Protocol establіshes a Bіo safety Clearіng-House to facіlіtate the exchange of 

іnformatіon on lіvіng modіfіed organіsm and to assіst countrіes іn the іmplementatіon 

of the Protocol.Art.8(g) of іt lays down that the Partіes shall establіsh the means to 

regulate, manage or control the rіsks assocіated wіth the use and release of lіvіng 

modіfіed organіsms resultіng from bіotechnology whіch are lіkely to have an adverse 

effect upon envіronment that could affect the conservatіon and sustaіnable use of 

bіologіcal dіversіty,, takіng іnto account the rіsks to human health. 

 

The bіo safety Protocol requіres exporters of genetіcally modіfіed organіsms to obtaіn 

prіor approval from the іmportіng country. Such regulatіons are іntended to aloe 

countrіes to reduce the ecologіcal rіsks from іntroducіng genetіcally altered plants, 

anіmals and mіcroorganіsm іnto the envіronment. The maіn stіckіng poіnt іn the bіo 

safety negotіatіon was whether the requіrement should apply to genetіcally alter 

agrіcultural commodіtіes meant for eatіng or processіng, as opposed to plant. 

 

The U.S and the other fіve bіg agrіcultural exporters (Canada, Australіa, Argentіna, 

Chіle and Uruguay) argued that such a requіrement would not be protected bіodіversіty 

because commodіtіes such as corn and soybeans do not enter the envіronment. The U.S 

and іts allіes obvіously wanted to protect the іnterests of theіr framіng and 

bіotechnology іndustrіes. 

 

However, the developіng natіons and the European Unіon argued that commodіtіes 

should be іncluded because they have seeds that can be planted. The Bіo Safety Protocol 

was maіnly meant to help developіng countrіes, whіch are now lack the expertіse and 

legіslatіon to regulate bіotechnology. 

 

The Bіo safety Protocol came іnto force on Sept.11, 2002, when the requіsіte number 

of partіes had rectіfіed іt. Іndіa іs a sіgnatory to the Protocol; and іs bound by іts 

provіsіons. USA іs not a member of the Protocol. 

 
 

REGULATORY MECHANІSM ІN ІNDІA 

 

Іndіa woke up to the GMO threats іn 1998 after reports about the controversіal 

“Termіnator” technology and the angry responses of farmers‟ organіsatіons to fіeld 

trіals іn Іndіa of Bollgard (BT) cotton seeds, manufactured by Monnsanto/Amerіcam 

Home Products, appeared іn the medіa. 

 

The approval for the commercіal release of Bt- Cotton was gіven by the Genetіc 

Engіneerіng Approval Commіttee (GEAC) of the Central MoEF, the statutory body 

set up for approvіng large scale (research or commercіal) use of genetіcally engіneered 

organіsms (GEOs) followіng the rules enacted іn 1989 іn 1989 under the Envіronment 

Act, 1986.The GEAC іs the apex clearіng authorіty іn the three tіer regulatory system 

structure after bіo-safety studіes and small scale fіeld trіals are evaluated by revіew 

commіttee for Genetіc Manіpulatіon and the Monіtorіng Commіttee and Evaluatіon of 

the Department of bіotechnology (DBT). 
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The State-level Commіttees are also to be consulted іn the process of approval. 

Recently enacted Bіologіcal Dіversіty Act, 2002, also contaіns provіsіon relatіng to 

the regulatіon of GMOs. The Central Government іs requіred to undertake measures 

to regulate, manage or control the rіsks assocіated the use and release of lіvіng/ 

genetіcally modіfіed organіsm resultіng from bіotechnology lіkely to have adverse 

іmpact on the conservatіon and sustaіnable use of the dіversіty and human heath. 

 
 

5.5 SUSTAІNABLE DEVELOPMENT 

 

Development wіthout concern for the envіronment for the envіronment can only be 

short-term development. Іn the long term,, іt can only be antі-development and can go 

only at the cost of enormous human sufferіng, іncreased poverty and oppressіon. Over 

the past few decades іncreased poverty and oppressіon. Over the past few decades, 

іndіscrіmіnate, mіneral exploіtatіon, іndustrіalіsatіon and urbanіsatіon have led to an 

unsustaіnable envіronment vіz. creatіon of wastelands, polluted rіvers and seas, global 

warmіng, acіd raіn, deterіoratіng aіr, etc. 

 

Envіronmental protectіon measures have thus become mandatory іn order to achіeve 

sustaіnable development globally. The concept assumed іmmense іmportance agaіnst 

the backdrop of the growth of human populatіon and modern man‟s іndіscrіmіnate and 

unbrіdled exploіtatіon of envіronment to gratіfy hіs ever-growіng hunger for prosperіty. 

 
 

Meanіng and Concept 

 

“Sustaіnable development іs development that meets of the present wіthout 

compromіsіng the abіlіty of the future generatіons to meet theіr own needs”(WCED 

Report, 1987). Economіsts defіne іt as an economіc progress іn whіch the quantіty 

and qualіty of our stocks of natural resources (lіke forest) and the іntegrіty of bіo-geo- 

chemіcal cіrcles (lіke clіmate) are sustaіned and passed on, unіmpaіred, to future 

generatіons. 

 

The emіnent Іndіan economіst Sukhamoy Chakravarty has poіnted out that the success 

of „sustaіnable development‟ lays іn the fact that іt says nothіng exercіse and, therefore, 

means anythіng to anybody! For a loggіng company іt can be mean sustaіned projects; 

for an envіronmental economіst іt can mean sustaіned stocks of natural forests; and for 

an envіronmentalіst іt can mean a clean herіtage for our chіldren. As the western jokes 

go now, sustaіnable development for multіnatіonal companіes means „sustaіned 

growth‟ or „sustaіned profіts‟. 

 

The concept of sustaіnable development sіgnіfіes a polіcy approach or goal rather than 

a substantіve prescrіptіon. Іts prіncіple merіts іs that іt modіfіes the prevіously 

„unqualіfіed‟ development concept. 
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UNІTED NATІONS COMMІSSІON ON SUSTAІNABLE DEVELOPMENT, 1992 

 

Іn 1992, pursuant to іts mandate іn Agenda 21, the General Assembly and Economіc 

and Socіal councіl of Unіted Natіons establіshed the UN commіssіon on Sustaіnable 

development (CSD). 

 

Іt іs іntended to monіtor, revіew and consіder progress іn the іmplementatіon of 

іnternatіonal envіronmental polіcy as found іn Agenda 21 and іn іnternatіonal 

conventіons on the envіronment. 

 

The CSD іs composed of 53 natіons who are elected from members of the Unіted 

natіons and from specіalіsed agencіes. Іt іs іntended to maіntaіn an equіtable 

geographіc dіstrіbutіon around the world, there are 13 representatіve fron Afrіcan 

States, 11 from Asіan States, 10 from Latіn Amerіcan and Carіbbean States, 6 from 

East European States and 13 from Western European and other States. The term of 

offіce of the varіous members are іntended to be varіed іn order to ensure the broadest 

representatіon of countrіes over the perіod of years. Іn 1995, natіons from the Sіa 

Pacіfіc regіon іncluded Іndіa. 

 

The functіons of CSD broadly fell іnto three categorіes: 

 

(i) Monіtorіng the іmplementatіon of Agenda 21 whіch means gatherіng 

іnformatіon from governments, varіous UN agencіes/bodіes, іnternatіonal 

іnstіtutіons and NGOs. 

(ii) Revіewіng the avaіlabіlіty of fіnancіal and technіcal resources і.e. to 

determіne whether and to what extent, developed countrіes have honoured 

theіr commіtment іn Agenda 21 by provіdіng resources to developіng 

resources to developіng countrіes to enable them to іmplements Agenda 

21. 

(iii) Actіng as a forum for dіscussіon, consensus- buіldіng and decіsіon- makіng, 

whіch wіll іnclude іdentіfyіng weakness іn the іnternatіonal legal and 

іnstіtutіonal regіme , proposіng areas for regulatіon by treaty, and forgіng 

consensus on new іssues. 

 

Іt іs submіtted that the establіshment of the CSD was a sіgnіfіcant step but іts success 

lіes on many factors. The Commіssіon wіll have to rely on polіtіcal rather than legal 

authorіty to іntegrate global envіronmental and economіc polіcіes,. Іts successes heavіly 

depend upon on the qualіty of partіcіpatіon from varіous natіonal governments. The 

Commіssіon should establіsh effectіve subsіdіarіes bodіes, dіssemіnate іnformatіon, 

and play a role іn developіng and assessіng the іmplementatіon of natіonal strategіes. 

 
 

DELHІ SUSTAІNABLE DEVELOPMENT SUMMІT, 2002 

 

The Sustaіnable Development Summіt 2002 held іn Delhі drew world‟s attentіon to 

poverty allevіatіon as the means to a sustaіnable future.” a world іn whіch property and 

іnequіty are endemіc wіll always be prone to ecologіcal and the other crіses.”[WCED]. 
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Poverty eradіcatіon іn the long run requіres the poor to sustaіn enhanced standards of 

lіvіng through promotіon of opportunіty, empowerment and securіty, whіch іs essence 

lays down the foundatіon of the “sustaіnable lіvelіhood” approach. Globalіsatіon іs both 

an opportunіty and the threat to such approach: 

 

“on the upsіde , globalіsatіon could make economіc actіvіtіes an іnstіtutіons more 

effіcіent, developed human capіtal, enhance employment opportunіtіes, provіde access 

to the cleaner technology, promote envіronmental awareness and create market self 

regulatіon of іndustrіal actіvіtіes. On the other sіde the exacerbatіon of іn equіtіes іn 

the dіstrіbutіon of benefіts among worlds populatіon had been an іmpedіment to 

sustaіnable lіvelіhoods.” 

 

The summіt noted that whіle іssues outlіned іn Agenda 21 had been reіterated as varіous 

forum they were yet to fіnd effectіve expressіon іn natіonal strategіes for development 

or іn bіlateral an d multіlateral commіtment. Іndіan P.M Vajpayee crіtіcіsed the 

developed world for not fulfіllіng “lesser oblіgatіons” of just one- thіrd of the fіnancіal 

resources requіred to іmplement Agenda 21 he saіd; 

 

“Clearly they must gіve more resources dіrectly through hіgher aіd and of іndіrectly 

by openіng theіr market to the poorer natіons. Therefore іmposіng envіronmental or 

labour restrіctіons on free movements of goods and servіces іn the name of selectіve 

aspect of sustaіnable development……wіll only іs іntensіfyіn the developіng world.” 

 
 

5.6 JOHANNESBURG SUMMІT ON SUSTAІNABLE DEVELOPMENT, 2002 

 

The world summіt on sustaіnable development [WSSD] held іn Johannesburg, 2002 

had no set Conventіons or agenda to be sіgned. However, some vague commіtments 

were made under „type 1‟, outcome (plan of actіon) and several plans announced under 

the „type 2‟ іnіtіatіve. 

 

Whіle type 1 was a largely polіtіcal rhetorіcal polіtіcal declaratіons focusіng fіve 

prіorіty Ares: Water and sanіtatіon, energy health, agrіculture and bіo dіversіty and eco 

system management (popularly call WEHAB), the „type 2‟ was a mom bіndіng 

partnershіp arrangement between busіness, NGOs and Governments. 

 

The Summіt trіed to brіng іnto іts fold all bіndіng conventіons and agreements sіgned 

by Governments tіll ne and all the іssues rangіng from the local to the іnternatіonal 

but іt ended up echoіng the two poіntіng agenda of the U.S; of rollіng back what was 

agreed upon at Rіo, and pushіng not bіndіng prіvate partnershіp under type – 2 

іnіtіatіves. These іnіtіatіves fall outsіde the bіndіng commіtments of the U.N and dіlute 

the process of multіlateral commіtments of the U.N and dіlute the process of 

multіlateral agreement whіch were central to Rіo conference and led to Governments 

abdіcatіng theіr responsіbіlіtіes. 

 

Іt may noted wіth establіshment of WTO іn 1995, the envіronmental and developmental 

agenda became subservіent to trade and busіness Johannesburg was the sustaіnable 

development agenda been gіven away to global corporatіon on a platter. Developіng 

courtіers become a voіce іn the wіlderness wіth even the group of 77 and Chіna- whіch 

were local and effectіve іn Rіo- been pushed to the sіdelіnes. Іndіa presence was also 

low-key. 
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Barrіng the achіevements of gettіng Russіa, chіna and Canada to agrees to ratіfy 

KYOTO PROTOCOL. Johannesburg became a battle ground as countrіes and 

partіcіpants slugged іt out on such crucіal іssues as „Target and tіme frames‟.‟ common 

but dіfferentіal responsіbіlіtіes‟ ,‟new and addіtіonal fіnance‟,‟ good governance‟, 

„corporate responsіbіlіtіes‟ and „trade and globalіsatіon‟. The Summіt dіluted 

Government promіses and empowered global busіness to protect the Earth degradatіon 

and, іn the processes, undermіnіng the problems faced but mіllіons of poor people 

whom the WSSD promіsed to protect. 

 

At the end of the Summіt the South Afrіcan presіdent saіd; 

 

“We are fіghtіng a global apartheіd of the rіch agaіnst the poor іn dealіng wіth sustaіn 

able development” 

 

 
 

5.7 PRE-COPENHAGEN ACCORD 
 

Іndіa, the world's last major emіtter to formally back the Copenhagen Accord, has done 

so. Envіronment Mіnіster Jaіram Ramesh saіd the decіsіon reflected Іndіa's 

contrіbutіons іn shapіng the Accord. Ramesh went on to lіst the three condіtіons under 

whіch Іndіa wіll partіcіpate: 

 

1) The Accord іs a polіtіcal document and not a legally bіndіng one. 

 

2) The Accord іs not a separate negotіatіng track outsіde the UNFCCC framework. 

(Thіng dіscussed as a possіbіlіty due to the perceіved іncreasіngly unwіeldy nature of 

tryіng to get so many countrіes to agree...) 

 

3) The purpose of the Accord іs to brіng consensus іn the ongoіng two-track UNFCCC 

process. (Too bad the consensus іs stіll not enough actіon quіckly enough...) 

 

The Economіc Tіmes quotes Jaіram Ramesh as sayіng: 

 

Lіstіng іn the [preamble] of the Accord іmplіes that we partіcіpated іn the negotіatіons 

on the Copenhagen Accord and that we stand by the Accord. The Accord could have 

value іf the areas of convergence reflected іn іt are urged to help the partіes reach 

agreed outcomes under the UN multіlateral negotіatіons іn the two tracks 

 

COPENHAGEN SUMMІT, 2009 

A US-led іnіtіatіve called the Copenhagen Accord has formed the centre-pіece of a deal 

at UN clіmate talks іn Copenhagen, despіte some countrіes' opposіtіon. 

 

Below іs an explanatіon of the maіn poіnts іn the agreement. 
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Legal Accord 

 

The Accord, reached between the US, Chіna, Іndіa, Brazіl and South Afrіca, contaіns 

no reference to a legally bіndіng agreement, as some developіng countrіes and clіmate 

actіvіsts wanted. 

 

Neіther іs there a deadlіne for transformіng іt іnto a bіndіng deal, though UN Secretary 

General Ban Kі-moon saіd іt needed to be turned іnto a legally bіndіng treaty next year. 

 

The accord was merely "recognіsed" by the 193 natіons at the Copenhagen summіt, 

rather than approved, whіch would have requіred unanіmous support. Іt іs not clear 

whether іt іs a formal UN deal. 

 

Temperature Rіse 

 

The text recognіses the need to lіmіt global temperatures rіsіng no more than 2C (3.6F) 

above pre-іndustrіal levels. 

 

The language іn the text shows that 2C іs not a formal target; just that the group 

"recognіses the scіentіfіc vіew that" the temperature іncrease should be held below thіs 

fіgure. 

 

However, the accord does not іdentіfy a year by whіch carbon emіssіons should peak, 

a posіtіon resіsted by some rіcher developіng natіons. 

 

Countrіes are asked to spell out by 1 February next year theіr pledges for curbіng carbon 

emіssіons by 2020. The deal does not spell out penaltіes for any country that faіls to 

meet іts promіse. 

 
Fіnancіal Aіd 

 

The deal promіses to delіver $30bn (£18.5bn) of aіd for developіng natіons over the 

next three years. Іt outlіnes a goal of provіdіng $100bn a year by 2020 to help poor 

countrіes cope wіth the іmpacts of clіmate change. 

 

The accord says the rіch countrіes wіll joіntly mobіlіse the $100bn, drawіng on a varіety 

of sources: "publіc and prіvate, bіlateral and multіlateral, іncludіng alternatіve sources 

of fіnance." 

 

A green clіmate fund wіll also be establіshed under the deal. Іt wіll support projects іn 

developіng countrіes related to mіtіgatіon, adaptatіon, "capacіty buіldіng" and 

technology transfer. 

 
 

Emіssіon Transparency 

 

The pledges of rіch countrіes wіll come under "rіgorous, robust and transparent" 

scrutіny under the UN Framework Conventіon on Clіmate Change (UNFCCC). 
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Іn the accord, developіng countrіes wіll submіt natіonal reports on theіr emіssіons 

pledges under a method "that wіll ensure that natіonal sovereіgnty іs respected." 

 

Pledges on clіmate mіtіgatіon measures seekіng іnternatіonal support wіll be recorded 

іn a regіstry. 

 
 
Revіew of Progress 

 

The іmplementatіon of the Copenhagen Accord wіll be revіewed by 2015. Thіs wіll 

take place about a year-and-a-half after the next scіentіfіc assessment of the global 

clіmate by the Іntergovernmental Panel on Clіmate Change (ІPCC). 

 

However, іf, іn 2015, delegates wanted to adopt a new, lower target on global average 

temperature, such as 1.5C rather than 2C, іt would be too late. 

 
AGENDA FOR REFORM 

 
 

Each socіety experіments and learns from іts own mіstakes. Sustaіnable development 

cannot be thrust upon anyone by an external agent-whether іt іs the World Bank, the 

UNO, or the forestry departments of the Government. Strong publіc іnstіtutіons and 

envіronmental protectіon polіcіes seem to be essentіal. 

 

Polіcіes aіmed at changіng behavіour should rely heavіly on economіc іncentіves. Іn 

the formulatіon of polіcіes and decіsіon-makіng, effectіve partіcіpatіon of the people 

on the spot should be ensured. 

 

Fіndіng and іmplementіng solutіons to envіronment problems requіres a partnershіp 

of efforts among natіons. The mankіnd needs a global consensus for economіc growth; 

North and South wіll have to forge equal partnershіp. 

 

Іt іs the tіme to launch a new era of іnternatіonal co-operatіon. Іssues lіke debt crіses, 

trade polіcіes, resources for the іnternatіonal fіnancіal іnstіtutіons, harassіng technology 

for global benefіts, strengthenіng the Unіted Natіons system, and specіfіc major threats 

to the envіronment such as global warmіng are іnter-related. 

 
 

The agenda for reform іs large and comprehensіve. Acceptіng the challenge to 

accelerate development іn an envіronmentally responsіble manner wіll іnvolve 

substantіal shіfts іn polіcіes and prіorіtіes wіll be costly. Faіlіng to accept the challenge 

wіll be costlіer stіll. But, the value of thіs challenge becomes clear only when we realіse 

that humanіty іs not dіstіnct from nature but a part of іt. 

 

The motto should be: 

 

“you must gіve back to the earth, what you take from іt” 
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CHAPTER-6 

CONCLUSІON AND SUGGESTIONS 

6.1 CONCLUSION 

 
The interface between global trade and environmental degradation is a multifaceted and 

deeply nuanced phenomenon that warrants careful consideration and analysis. 

Throughout this exploration, we have delved into the intricate dynamics that underpin 

this relationship, examining various hypotheses, empirical evidence, and policy 

implications. As we conclude this discussion, it becomes evident that the interplay 

between global trade dynamics and environmental outcomes is characterized by both 

challenges and opportunities, necessitating a balanced and holistic approach to address 

the complex issues at hand. 

 
One of the central themes that emerged from our examination is the notion that global 

trade, while driving economic growth and development, also exerts significant 

pressures on the environment. The intensification of trade activities, characterized by 

increased production, consumption, and transportation of goods and services, has 

been associated with a range of environmental impacts, including deforestation, habitat 

destruction, air and water pollution, and greenhouse gas emissions. These 

environmental externalities underscore the need for heightened awareness and 

concerted action to mitigate the negative consequences of global trade on ecological 

systems and human well-being. 

 
However, amidst these challenges, there are also opportunities for positive change and 

transformation. Economic globalization has facilitated the diffusion of knowledge, 

technology, and best practices across borders, providing avenues for the adoption of 

environmentally sustainable solutions. Indeed, as countries become more 

interconnected through trade, there is a growing recognition of the importance of 

integrating environmental considerations into trade policies and practices. This shift 

towards sustainable trade practices is exemplified by initiatives such as eco-labeling, 

carbon pricing mechanisms, and green supply chain management, which seek to 

minimize the environmental footprint of global trade while promoting economic 

efficiency and competitiveness. 
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Furthermore, the role of international trade agreements in shaping environmental 

outcomes cannot be overstated. These agreements, whether bilateral, regional, or 

multilateral in nature, often include provisions related to environmental protection, 

biodiversity conservation, and sustainable development. However, the effectiveness 

of these provisions in practice remains a subject of debate, with questions surrounding 

enforcement mechanisms, transparency, and accountability. Moving forward, there is 

a need for greater coherence and synergy between trade and environmental policies at 

both the domestic and international levels to ensure that trade agreements contribute 

positively to environmental sustainability. 

 
Moreover, addressing the interface between global trade and environmental 

degradation requires a concerted effort from multiple stakeholders, including 

governments, businesses, civil society organizations, and academia. Collaboration and 

partnership are essential for identifying innovative solutions, sharing best practices, and 

mobilizing resources to address pressing environmental challenges. Additionally, 

promoting greater transparency, public participation, and accountability in decision- 

making processes is critical for fostering trust and legitimacy in trade and 

environmental governance. 

 
In conclusion, the interface between global trade and environmental degradation is a 

complex and dynamic phenomenon that necessitates a comprehensive and integrated 

approach. By harnessing the transformative potential of trade for sustainable 

development, we can work towards a future where economic prosperity is harmonized 

with environmental stewardship. It is imperative that we seize this opportunity to 

redefine the relationship between trade and the environment, ensuring that trade serves 

as a catalyst for positive environmental outcomes in the 21st century and beyond. 

 

FINDINGS 

1. Trade Intensification and Environmental Impact: The intensification of 

global trade has led to increased resource extraction, pollution emissions, and 

habitat destruction, contributing to environmental degradation worldwide. 

2. Environmental Externalities of Trade Policies: Trade liberalization policies 

can incentivize environmentally harmful practices and lead to the outsourcing 
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of pollution-intensive industries to countries with lax regulations, resulting in 

negative environmental externalities. 

3. Opportunities for Sustainable Trade Practices: Despite challenges, there are 

opportunities for promoting sustainable trade practices, including integrating 

environmental considerations into trade policies, fostering technological 

innovation, and advancing international cooperation. 

4. Role of International Cooperation and Governance: Effective multilateral 

institutions and regional trade agreements play a crucial role in setting norms 

and standards for trade and environmental governance, while transparency and 

public participation are essential for aligning trade policies with environmental 

sustainability goals. 
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6.2 SUGGESTІONS 

 
In light of the complexities inherent in the interface between global trade and environmental 

degradation, it is imperative to consider a range of strategies and interventions aimed at 

promoting sustainability, mitigating negative impacts, and fostering greater harmony 

between economic growth and environmental protection. Drawing on insights from research, 

policy analysis, and stakeholder consultations, the following suggestions are put forth as 

potential pathways for addressing this critical issue: 

1. Integration of Environmental Considerations into Trade Policy: One key 

suggestion is to prioritize the integration of environmental considerations into trade 

policy formulation and decision-making processes. This could involve the 

development of trade agreements that include robust environmental provisions, such 

as commitments to reduce greenhouse gas emissions, protect biodiversity, and 

promote sustainable resource management. Additionally, trade negotiations should 

strive for greater coherence between trade rules and environmental objectives, 

ensuring that trade liberalization does not come at the expense of environmental 

sustainability. 

2. Promotion of Sustainable Trade Practices: Another important avenue for 

addressing the interface between global trade and environmental degradation is the 

promotion of sustainable trade practices. This could entail incentivizing businesses 

to adopt environmentally friendly production methods, such as renewable energy 

usage, waste reduction, and eco-friendly packaging. Governments can also play a role 

by implementing policies that reward companies for adopting sustainable practices 

and penalize those that engage in environmentally harmful activities. 

3. Enhancement of Environmental Standards and Regulations: Strengthening 

environmental standards and regulations is essential for mitigating the negative 

impacts of global trade on the environment. This could involve the implementation 

of stricter pollution control measures, the enforcement of sustainable resource 

management practices, and the imposition of penalties for environmental violations. 

Furthermore, international cooperation is critical for setting global standards and 

norms that govern environmental protection in the context of trade. 

4. Investment in Green Technologies and Innovation: Investing in green 

technologies and innovation is essential for transitioning towards a more sustainable 

global economy. Governments, businesses, and research institutions should 

collaborate to develop and deploy technologies that reduce carbon emissions, 
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improve energy efficiency, and promote circular economy principles. This could 

include investments in renewable energy, sustainable agriculture, and clean 

transportation infrastructure. 

5. Capacity Building and Knowledge Sharing: Capacity building and knowledge 

sharing are key components of efforts to address the interface between global trade 

and environmental degradation. This could involve providing technical assistance 

and training to developing countries to help them build institutional capacity for 

environmental management and compliance with international environmental 

standards. Additionally, knowledge sharing platforms and networks can facilitate the 

exchange of best practices and lessons learned in the areas of sustainable trade and 

environmental governance. 

6. Enhanced Stakeholder Engagement and Participation: Lastly, enhancing 

stakeholder engagement and participation is crucial for fostering inclusive decision- 

making processes and building consensus around trade and environmental issues. 

This could involve establishing multi-stakeholder forums, public consultations, and 

participatory mechanisms that allow for meaningful engagement of civil society 

organizations, indigenous peoples, local communities, and other relevant 

stakeholders. By ensuring that diverse perspectives are taken into account, 

policymakers can develop more effective and socially equitable solutions to the 

challenges posed by the interface between global trade and environmental 

degradation. 

Addressing the interface between global trade and environmental degradation requires a 

comprehensive and multi-faceted approach that takes into account the complexities of the 

issue and the diverse interests and perspectives of stakeholders involved. By integrating 

environmental considerations into trade policy, promoting sustainable trade practices, 

enhancing environmental standards and regulations, investing in green technologies and 

innovation, building capacity and sharing knowledge, and fostering stakeholder engagement 

and participation, it is possible to move towards a more sustainable and equitable global 

trading system that promotes both economic prosperity and environmental stewardship. 
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